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Mr. JEPSEN, from the Committee on Armed Serviceé,
submitted the following

REPORT

[To accompany S. 974]

The Committee on Armed Services, having had under considera-
tion legislation concerning the military justice system, reports the
following bill (S. 974), to amend chapter 47 of title 10, United
States Code (the Uniform Code of Military Justice), to improve the
military justice system, and for other purposes, and recommends
that the bill do pass.

PurProsE oF THE BiLL

The purpose of the bill is to amend chapter 47 of title 10, United
States Code (the Uniform Code of Military Justice), to further en-
hance the quality and effectiveness of the military justice system,
including revisions to the laws concerning review of courts-martial,
and for other purposes.

CoMMITTEE CONSIDERATION

The Subcommittee on Manpower and Personnel of the Commit-
tee on Armed Services held two hearings (September 9, 1982, and
September 16, 1982) on S. 2521, the bill referred to the Committee
in the 97th Congress, and a legislative proposal from the Depart-
ment of Defense. The following individuals and organizations pro-
vided oral or written testimony on the bill and the Department’s
proposals:

Hon. William H. Taft IV, General Counsel of the Department of
Defense. :
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Maj. Gen. Hugh J. Clausen, USA, Judge Advocate General of the
Army.

Ma),'i. Gen. Thomas B. Bruton, USAF, Judge Advocate General of
the Air Force.

Rear Adm. John S. Jenkins, USN, Judge Advocate General of
the Navy.

Rear Adm. Edwin H. Daniels, USCG, Chief Counsel of the Coast
Guard.

Brig. Gen. William H. J. Tiernan, USMC, Director, Judge Advo-
cate Division, Headquarters, U.S. Marine Corps.

Hon. Robinson O. Everett, Chief Judge, U.S. Court of Military
Appeals.

Hon. William H. Cook, Associate Judge, U.S. Court of Military
Appeals.

Hon. Albert B. Fletcher, Jr., Associate Judge, U.S. Court of Mili-
tary Appeals.

Ernest H. Fremont, Jr., Esq., Chairman, American Bar Associ-
ation (ABA) Standing Committee on Military Law.

F. Dore Hunter, Esq., Chairman, ABA Special Committee on
Legal Assistance for Military Personnel.

Eugene R. Fidell, Esq., on behalf of the American Civil Liberties
Union.

John J. Douglas, Esq., on behalf of the Judge Advocates Associ-
ation.

Steven S. Honigman, Esq., Chairman, Committee on Military
Justice and Military Affairs of the Association of the Bar of the
City of New York.

Frank E. G. Weil, National Secretary, American Veterans Com-
mittee, Washington, D.C. .

BACKGROUND AND Discussion

The Committee continues to believe that a sound and fair system
of military justice is essential to a strong national defense. Military
justice plays a central role in the maintenance of order and disci-
pline in our armed forces. Without such order and discipline, the
military effectiveness of our forces could be weakened and under-
mined. Therefore, we need a system of military justice which sup-
ports the commanders’ efforts to instill respect, obedience and,
indeed, superior performance in their subordinates. At the same
time any vehicle of military discipline cannot ignore the tenets of
fundamental fairness which are the standards of a democratic soci-
ety. To do so, and create the potential for the capricious exercise of
the broad authority commanders have over their subordinates,
would risk disrespect and disobedience in the ranks and possibly
even a dilution of public support for our military system.

Through the enactment and periodic adjustment of the Uniform
Code of Military Justice (UCMJ) the Congress has attempted to bal-
ance both these important interests. The Committee believes that
this attempt has generally been viewed as a successful one. Wit-
nesses appearing before the Committee attested to the fact that our
present military justice system is “working well as a general
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matter”1 and “is today a professional, respected, fair and effective
system.”’2

While reassuring to the Committee, these views do not preclude
periodic adjustments to the UCMJ which are justified, desirable
and necessary. The UCMJ has been an evolutionary statute. Since
its enactment on May 5, 1950 there have been a number of modifi-
cations, the most significant being the Military Justice Act of 1968.
More recently, in 1979 and again in 1981, the Congress made ad-
justments to deal with specific problems or inefficiencies in the
UCMJ. The Commlttee is pleased to hear that generally these
changes have ‘“‘already produced substantial gains in efficiency
without jeopardizing fairness.””® The Committee believes that this
must be its goal in recommending any modifications to the UCMJ.

But, as the American Bar Association (ABA) pointed out, it can
be a “continuing and difficult task to balance the often competing
interests of the maintenance of military discipline [in an efficient
manner] and the protection of an individual’s rights.”¢ Therefore,
the Committee, the Congress and the Defense Department have
always proceeded carefully and cautiously before recommending
any changes to the rights and procedures embodied in the UCMJ.

That process was followed in reviewing S. 2521 and the proposals
offered by the Department of Defense here. The Department’s pro-
posals, many of which were substantively similar to the provisions
included in S. 2521, were the result of a careful, deliberate, formal
process for considering changes to the UCMJ. That process—as the
Department outlined in its testimony—entails discussion, review
and coordination of the various proposals by military justice ex-
perts from the Office of the Secretary of Defense, the military serv-
ices and the Coast Guard and the Judges of the U.S. Court of Mili-
tary Appeals.

Using S. 2521 as its starting point, the Committee has also pro-
ceeded with due deliberation. In the course of its hearings the Com-
mittee heard testimony from military justice experts in the De-
fense Department, the Judges of the Court of Military Appeals,
representatives of the private bar and concerned public interest
groups. The Committee has considered closely that testimony and
responses to extensive questions for the record posed by various
members of the Subcommittee on Manpower and Personnel. The
recommendations which result reflect the Committee’s informed
assessment of what changes to the UCMJ are needed and justified
now and what proposals must be the subject of further study or
consideration.

Each item in the bill is intended to respond to a specific problem
or to address identified areas where efficiencies might be obtained

1 Statement of Honorable William H. Taft IV, General Counsel, Department of Defense,
before the Subcommittee on Manpower and Personnel of the Senate Committee on Armed Serv-
ices, September 9, 1982, p. 9.

2 Statement of Major General Hugh Clausen, Judge Advocate General of the Army, before the
Subcommittee on Manpower and Personnel of the Senate Committee on Armed Services, Sep-
tember 9, 1982, p

8 Statement of Honorable Robinson O. Everett, Chief Judge, U.S. Court of Military Appeals,
before the Subcommittee on Ma.npower and Personnel of the Senate Committee on Armed Serv-
ices, September 16, 1982, p. 1

4 Statement of Ernest H. Fremont Chairman, ABA Standing Committee on Military Law,
before the Subcommittee on Ma.npower and Personnel of the Senate Committee on Armed Serv-
ices September 16, 1982, p. 2.
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in a fashion that would not adversely impact the fairness of the
system. In the final analysis, the Committee believes its recommen-
dations will maintain the essential balance between the need for
an effective and efficient system of military discipline on the one
hand and the important goal of preserving the fundamental rights
of a defendant in any system of criminal justice on the other.

SuMMARY oOF MAJOR PROVISIONS

The primary responsibility for the administration of military jus-
tice rests with the military commander. This reflects the fact that
the commander is responsible for discipline within his command.
The commander determines which cases should go to trial, what
level of trial is appropriate, who should serve as members of the
court-martial, and what action should be taken on the results of
trial. The bill does not change the basic responsibilities of the com-
mander, but makes a number of changes to facilitate the adminis-
tration of military justice without undercutting the fundamental
fairness of the system.

PRETRIAL RECOMMENDATION IN GENERAL COURTS-MARTIAL

There are three types of courts-martial to which the convening
authority may refer a case. A general court-martial, which consists
of a military judge and at least five members, or a military judge
sitting alone (in noncapital cases), may adjudge any penalty au-
thorized by the UCMJ and the Manual for Courts-Martial. A spe-
cial court-martial, which normally consists of a military judge and
at least three members or a military judge sitting alone, may ad-
judge a variety of lesser penalties, including a bad-conduct dis-
charge and confinement at hard labor not to exceed six months. A
summary court-martial, which consists of a single summary court
officer, also may adjudge a variety of lesser penalties, including
confinement at hard labor not to exceed thirty days.

Prior to referring a case to a general court-martial, current law
requires the convening authority to make specific legal determina-
tions as to the legality of the charge, legal sufficiency of the evi-
dence, and court-martial jurisdiction. These questions can involve
complex legal determinations, and in practice commanders normal-
ly rely on staff judge advocates to provide them with the basis for
such legal conclusions. The amendments will provide formal recog-
nition of current practice by requiring that the written legal deter-
minations be made by the staff judge advocate. At the same time it
will remain the commander’s decision as to whether a case should
be referred to a general court-martial.

EXCUSAL AND DESIGNATION OF COURT-MARTIAL PERSONNEL

When the convening authority refers a case to trial, he selects
the members of the court-martial. Under current case law, there is
some doubt as to whether the convening authority may delegate
the authority to excuse members before the court actually assem-
bles. Clear authority for such delegation is necessary to eliminate
an administrative task that can be a burden on busy commanders.
The current system can produce delays in courts-martial, with the
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attendant waste of time by military personnel, including witnesses,
judges, counsel, members, and other court personnel. Delays are
caused by difficulties involved in securing the personal approval of
the convening authority for excusal of a member who, because of
last minute difficulties, is unable to attend the court-martial. These
problems are significant in peacetime. In a combat environment
they would be even worse, as the convening authority frequently
would be distant from the location of the court-martial, the means
of communication would be extremely limited, and more pressing
duties would demand his time. At the same time, in a combat envi-
ronment, the need to excuse members, particularly for last minute
exigencies, is likely to be more frequent. The amendments permit
the convening authority to delegate the power to excuse members,
and authorize the military judge to excuse members for good cause
after the court-martial has been assembled.

A related problem involves the current requirement that the con-
vening authority personally detail the military judge and counsel,
as well as any substitutions. This can create a burden on busy con-
vening authorities, and, like the requirement to personally excuse
members of the court, leads to unnecessary delay when the conven-
ing authority is unavailable to approve a necessary substitution of
a military judge or counsel. Selection of the military judge and
counsel need not require the personal attention of the convening
authority. Military judges are not in any event assigned to the con-
vening authority, but to the Judge Advocate General or his desig-
nee. Trial counsel and defense counsel are not necessarily assigned
to the convening authority’s command; rather, the assignment of
counsel is subject to regulations of the military department in ac-
cordance with the differing needs and missions of each service. The
bill will authorize the issuance of regulations governing the assign-
ment of military judges and counsel to facilitate the detail and sub-
stitution of such personnel without undue burden on the convening
authority or delay of the trial.

ORAL REQUEST FOR TRIAL BY JUDGE ALONE

The court members are responsible for the findings on the issue
of guilt or innocence, and for determination of an appropriate sen-
tence in the event of a finding of guilty. The accused has the right
to request trial before the judge alone in noncapital cases, in which
case the judge renders both the findings and sentence. Under cur-
rent law, the request for trial by judge alone must be in writing.
This can lead to appellate litigation concerning technical defects in
the written request even if the accused on the record makes a
knowing, voluntary, oral choice for trial before a specific judge.
The amendments made by the bill will eliminate this problem by
also authorizing an oral request for trial by judge alone on the
record at the start of a trial.

USE OF VIDEOTAPE AND AUDIOTAPE RECORD OF TRIAL

The trial of a general or a special court-martial is conducted
under rules of evidence and procedure similar to those applicable
in a civilian criminal trial. The bill does not make any changes in
this regard. However, it makes adjustments to reflect modern
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trends by authorizing use of videotape and audiotape as a means of
recording the proceeding in order to take advantage of the develop-
ing technology on use of such materials to serve as a record of trial
or depositions. The Department of Defense testified that it present-
ly intends to use this authority only for presenting videotaped dep-
ositions in a court-martial and for preserving the record of such
depositions without redundant transcription. No changes are made
in the substantive rules concerning admission of depositions, which
preserve the basic rights of confrontation.

GOVERNMENT APPEAL

At the present time, there is no procedure for the government to
appeal a ruling by the military judge when ‘such ruling terminates
the proceedings with respect to a charge or otherwise excludes im-
portant evidence. The bill allows appeal by the government under
procedures similar to an appeal by the United States in a federal
civilian prosecution. '

JUDGE-ALONE SENTENCING

If the accused is found guilty, the sentence is adjudged by the
members of the court-martial, except when the case is tried before
a judge sitting alone at the request of the accused. This contrasts
with the civilian practice in the federal sector and in most states,
in which the sentencing in noncapital cases is performed by the
judge, even when the question of guilt or innocence has been deter-
mined by the jury. The Committee received some testimony which
suggested that sentencing by military judges was more likely to
‘produce punishments marked by consistency, uniformity and due
concern for appropriateness, as compared to sentencing by mem-
bers. However, the weight of the testimony before the Committee
did not favor eliminating the role of the military jury in courts-
martial sentencing at this time, at least not without a thorough
review of any such proposal to ensure that it is consistent with the
needs of military justice. The legislation calls for a detailed study
and report on this matter.

CONFINEMENT POWERS OF SPECIAL COURTS-MARTIAL

S. 2521 included a provision expanding the confinement powers
of the special court-martial from the present limit of 6 months to a
period of up to one year. Department of Defense witnesses testified
that such a change could help reduce the number of cases referred
to general courts-martial, where the accused is exposed to a poten-
tial of substantially greater punishment and the administrative
burden on the government is heavier. However, other witnesses op-
posed this fundamental change as unjustified and noted that it
would allow a jury of only three persons to send an accused to jail
for a year. After duly considering all the testimony, the Committee
decided that this proposal should be subjected to further study to
determine what kind of efficiencies might be achieved from such a
change without undermining the fairness of the system or the fun-
damental rights of the accused.
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POST-TRIAL REVIEW BY CONVENING AUTHORITY

After the sentence is announced, the case is reported to the con-
vening authority. Under current law, the convening authority in
effect functions as an appellate tribunal and makes a determina-
tion as to the legality of the findings and sentence. If the case was
tried before a general court-martial, or before a special court-mar-
tial that adjudged a bad-conduct discharge, the convening authority
who exercises general court-martial jurisdiction refers the case to
his staff judge advocate or legal officer for a post-trial review. With
certain exceptions, such cases are then subject to appellate review
in the Court of Military Review, with the possibility of further
review by the Court of Military Appeals.

When laymen presided over all courts-martial and lay officers
served as-counsel, there was a clear basis for requiring legal review
in the field and requiring action on issues of law by the convening
authority. This is less the case today when virtually all special and
all general courts-martial are tried before military judges and
qualified attorneys and all cases are subject to review by qualified
attorneys. Moreover, as a result of court decisions, the staff judge
advocate’s review required in certain cases has become a cumber-
some document which produces a substantial strain on legal re-
sources, often is too lengthy to be of use to the convening authori-
ty, and can constitute an independent source of appellate litigation
even when the underlying case is otherwise free of error.

The legislation addresses these problems by recognizing that the
convening authority’s primary post-trial role should involve the ex-
ercise of command prerogative with respect to the case. Thus, the
proposal would not require the staff judge advocate or legal officer
to conduct a legal review of each case. The legislation retains the
existing powers of the convening authority with respect to modifi-
cations of findings and sentence and authorizes the accused to
submit matters for the convening authority to consider prior to
acting on the case. In addition, the proposal requires the convening
authority to consider the written recommendation submitted by
the staff judge advocate or legal officer before acting on all general
courts-martial and all special courts-martial in which the sentence
includes a bad-conduct discharge. The record of trial must be re-
ferred to the staff judge advocate or legal officer to be used in pre-
paring this recommendation. The bill retains the present require-
ment that the accused have an opportunity to respond to the staff
judge advocate’s or legal officer’s views.

WAIVER OR WITHDRAWAL OF APPEAL—JUDGE ADVOCATE REVIEW

At the present time, there is no procedure for the accused to
waive or withdraw from the appellate review process. Cases involv-
ing death, dismissal, punitive discharges or substantial confine-
ment are automatically reviewed by the Courts of Military Review.
General courts-martial convictions not meeting these sentence cri-
teria are automatically reviewed in the office of the Judge Advo-
cate General. Testimony before the Committee indicated that there
are cases where the accused does not desire to appeal and in which
counsel determine that there are no substantial issues. The bill will
permit these accused to waive or withdraw an appellate review to
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be processed under Article 66 or Article 69(a). The waiver or with-
drawal must be knowing, voluntary and in writing. Appeal could
not be waived in death penalty cases. _

Further, the bill requires a thorough legal review even if appel-
late review is waived or withdrawn. Article 64, as proposed, re-
quires a judge advocate to review all cases that are not appealed to
a Court of Military Review under Article 66 or reviewed by the
Judge Advocate General under Article 69(a). Further review by the
general court-martial convening authority and under Article 69(b)
may take place in certain cases as prescribed under Article 64.

ARTICLE 69 REVIEW

Article 69—Review in the office of the Judge Advocate General—
is amended to conform to the revisions to Articles 61 (Waiver or
Withdrawal of Appeal) and 64 (Review by a Judge Advocate). An
accused will be able to waive or withdraw an automatic review
under Article 69(a). In addition, under Article 69(a) the Judge Ad-
vocate General is given the authority to modify or set aside the
findings or sentence, or both, without referring the case to the
Court of Military Review as is currently required. Finally, under
Article 69(b) the Judge Advocate General is authorized to modify or
set aside the findings or sentence, or both, as a matter involving
the appropriateness of the sentence or on several other grounds.

SUPREME COURT REVIEW

After the Court of Military Review completes its action, the
Court of Military Appeals may review the case. That Court reviews
all death penalty cases, cases certified to it by the Judge Advocate
General, and other cases upon petition of the accused and a show-
ing of good cause. However, there is no present authority for either
party to seek direct Supreme Court review of decisions by the
Court of Military Appeals. The accused may attempt to mount a
collateral attack at his own expense, a difficult and costly endeav-
or, but the government has absolutely no judicial recourse from ad-
verse decisions. There is no other major federal judicial body whose
decisions are similarly insulated from direct Supreme Court
review. The bill authorizes the parties to petition the Supreme
Court to review decisions of the Court of Military Appeals through
discretionary writs of certiorari.

Prior to the enactment of the UCMJ in 1950, civilian court
review of courts-martial was virtually nonexistent, with very lim-
ited review over questions of jurisdiction. Congress changed that in
1950, by creating an independent civilian tribunal, the Court of
Military Appeals. The Court of Military Appeals is the primary ju-
dicial authority on military law, and it plays a vital role in promot-
ing public understanding of the military justice system. The Com-
mittee intends, and the legislation provides, that the Court will
continue to be the highest authority within the military justice
system. -

But the Court of Military Appeals regularly interprets federal
statutes, executive orders, departmental regulations, and it also de-
termines the applicability of constitutional provisions to members
of the armed forces. The decisions of the Court are of considerable
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importance to our nation because they impact directly on the
rights of servicemembers, the prerogatives of commanders, and the
public perception of the fairness and effectiveness of the military
Jjustice system.

The Court of Military Appeals is an independent judicial tribu-
nal. It has demonstrated a willingness to strike down provisions of
the Manual for Courts-Martial and departmental regulations, and
to interpret provisions of the UCMJ to require procedural require-
ments or to impose limitations. Such a development is a natural
outgrowth of the creation of a civilian tribunal. When the Court
overturns a rule or interprets a statute on nonconstitutional
grounds, the President can amend the rule or seek an amendment
of the statute. However, the absence of Supreme Court review
means that the government cannot obtain judicial review of a deci-
sion by the Court of Military Appeals. This means that the Court
of Military Appeals can render a decision as a matter of constitu-
tional law interpreting a rule or statute in a manner that the
President, on an issue vital to military discipline, might consider
inconsistent with the intent of Congress or the views of the Su-
preme Court, but he could not obtain Supreme Court review. There
is no other agency of government whose regulations can be ruled to
be unconstitutional by a judicial body that is not subject to review
by the Supreme Court.

As noted in Middendorf v. Henry, 425 U.S. 25 (1976), the Su-
preme Court will not necessarily defer to the Court of Military Ap-
peals on issues of constitutional law raised through collateral
attack. Under the current state of affairs, this means that the ac-
cused, but not the government, may initiate actions involving mili-
tary justice issues which eventually might gain the Supreme
Court’s review. It is the committee’s view that is an unsatisfactory
way to manage a system of judicial review.

The concept of Supreme Court review of courts-martial decisions
has been endorsed by the House of Delegates of the American Bar
Association, the Committee on Military Justice and Military Law
of the Association of the Bar of the City of New York, and the
American Civil Liberties Union. It was approved without dissent by
the House of Representatives in the 96th Congress, but the session
ended prior to formal Senate consideration.

The Committee is well-aware of the concerns about the Supreme
Court’s docket that have been expressed recently by several Jus-
tices. The legislation has been drafted in a manner that will limit
the number of cases subject to direct Court review. Cases in which
the Court of Military Appeals declined to grant a petition for
review are excluded, and the Supreme Court will have complete
discretion to refuse to grant petitions for writs of certiorari.

The precise number of military justice cases in which a petition
for a writ of certiorari will be filed will depend on the number of
cases reviewed by the Court of Military Appeals in a given year,
the types of issues that arise, the action of the Supreme Court on
other military or criminal law cases, and other factors that do not
lend themselves to easy quantification.

From a broad perspective, there are several ways to assess the
potential impact of this proposal on the Supreme Court. The degree
of impact depends on the baseline from which the assessment is

18-362 O - 83 ~ 2
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made; at least two are possible. The first assessment woulq use the
number of cases potentially subject to Supreme Court review as a
baseline for measuring the impact. In the last year for which data
are available (1981), the United States Courts of Appeals terminat-
ed 27,984 cases all of which were subject to Supreme Court review.
This, of course, does not include cases coming from the states, the
Supreme Court of Puerto Rico, and the District of Columbia Court
of Appeals. By contrast, in fiscal year 1981, 162 cases from the
Court of Military Appeals would have been subject to review by the
Supreme Court under the bill proposal. This means that the bill
would produce an increase of only 0.58 percent over the cases po-
gzontially coming from the U.S. Courts of Appeals to the Supreme
urt. :

A second, and more practical assessment uses only those cases
which reach the Supreme Court’s docket. As a baseline, the Su-
preme Court docketed 4,417 cases during the 1981 Court year. In
the last five fiscal years, the number of cases reviewed by the
Court of Military Appeals that would have been eligible for Su-
preme Court review under the bill would have ranged from a high
of 440 in 1978 to a low of 143 in 1979, with an average of 280 cases.
If review were sought in every case, this would affect the number
of certiorari petitions filed with the Supreme Court in the range of
3 to 10 percent per year, based on the 1981 figure. The average in-
crease would have been 6.3 percent.

The actual number is likely to be considerably less based on the
following factors:

The Court of Military Appeals normally issues only slightly
more than 100 written opinions a year, and it is much less
likely that a petition for a writ of certiorari would be filed in a
case involving summary affirmance or reversal.

The Solicitor General is likely to exercise firm control over
government petitions. ' '

The mere availability of review does not mean that every ac-
cused will seek review in the Supreme Court. For example,
even though any accused can petition the Court of Military Ap-
peals at government expense to review an adverse decision by
a Court of Military Review, such petitions are filed in only
about half the cases decided by the Courts of Military Review.
Although it would be speculative at best to translate these fig-
ures into a firm prediction of the impact on the Supreme
Court, these figures suggest that the number of petitions is
likely to be kept to a reasonable figure.

With respect to the number of petitions that are likely to be
granted by the Supreme Court, the Committee wishes to emphasize
that it does not intend to displace the Court of Military Appeals as
the primary interpreter of military law. The Solicitor General will
ensure that the government only seeks review in occasional cases
of great importance. The Supreme Court does not grant review in
many cases. In 1981, for example, the Court granted review in only
210 out of the 4,114 cases in which a petition for a writ of certiorari
was filed. The Supreme Court repeatedly has emphasized the
unique nature of military law. In such circumstances, it is unlikely
that the Supreme Court will grant review in a substantial number
of military justice cases. The Court of Military Appeals will con-
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tinue to be the principal source of authoritative interpretations of
the UCMJ. :

The Committee’s concern for the Supreme Court’s docket may be
observed by contrasting the limits in the Committee’s bill to the
absence of limits on the reviewability of final decisions from the
United States Courts of Appeals. There were over 27,000 cases ter-
minated in 1981 just from the United States Courts of Appeals. A
petition for a writ of certiorari may be filed in such cases no
matter how insubstantial the issue.

The Committee’s bill, however, ensures that court-martial cases
will not be subject to direct Supreme Court review if the Court of
Military Appeals has not granted review. In fiscal year 1981 for ex-
ample, the Court of Military Appeals terminated 2,028 petitions for
review and petitions for extraordinary relief by declining to grant
review, while it heard only 162 cases that would have been subject
to review in the Supreme Court under the Committee’s bill. In
other words, the Committee’s bill would have authorized Supreme
Court review in only about 8 percent of the cases before the Court
of Military Appeals, whereas a petition for a writ of certiorari can
be filed in every case terminated by the United States Courts of
Appeals without regard to the relative importance of the case.

PUNITIVE ARTICLE FOR DRUG ABUSE OFFENSES

The legislation establishes a specific punitive article proscribing
drug abuse offenses. Abuse of controlled substances is one of the
most significant disciplinary problems facing the armed forces. In
contrast to other offenses, however, criminal use of drugs is not the
subject of a specific punitive article. The Committee believes that it
is the responsibility of Congress to provide express guidance on
drug offenses, and the amendment fulfills that obligation. The pro-
vision is modeled on a suggestion by the Court of Military Appeals
and on the recent Executive Order of the President on drug of-
fenses in the military. See Exec. Order No. 12383, 47 Fed. Reg.
42317 (1982).

DISCHARGE REVIEW AND CORRECTION BOARDS

The bill adjusts the authority of the administrative boards estab-
lished pursuant to 10 U.S.C. § 1552 (Boards for the Correction of
Military/Naval Records) and § 1553 (Discharge Review Boards). In
view of the military justice appellate system these administrative
bodies should not render legal judgments on the results of courts-
martial by overturning, as a matter of law, findings or sentences of
courts-martial. This task is the job of the appellate review system
established by the UCMJ. Therefore, the bill limits the authority of
these Boards, in reviewing courts-martial in the future, to acting
on courts-martial sentences as a matter of clemency after exhaus-
tion of remedies under the UCMJ.

SECTION-BY-SECTION ANALYSIS

Section 1 contains the short title of the bill and an explanation of
&ejfgﬁnces concerning the Uniform Code of Military Justice
: J).
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Section 2 amends Article 1(13) of the UCMJ to include a “law
specialist” of the Coast Guard. In addition, this section contains
conforming amendments to Articles 6(a), 15(e), 27, 42, and 136 of
the UCMJ.

Section 3 contains amendments concerning the designation of
court members, military judges, and counsel. It also contains
changes concerning the requirements for excusal of court members
and the procedure for requesting trial by judge alone. The changes
made by this section are intended to facilitate the administration
of courts-martial without affecting the fundamental rights of the
accused or the duties of commanders, counsel, court members, and
the military judiciary. These changes also will reduce the potential
for jurisdictional error in courts-martial.

Under these amendments, errors in the assignment or excusal of
counsel, members, or a military judge that do not affect the re-
quired composition of a court-martial will be tested solely for preju-
dice under Article 59.

Section 3(a) amends Article 16(1)(B) to permit an oral request for
trial by judge alone. At present, trial by judge alone is authorized
only upon written request. The requirement for a written request
was placed in the law when trial by judge alone was first author-
ized in 1968. This requirement, however, creates the possibility of
administrative error even if the accused on the record makes a
knowing, voluntary, oral choice for trial before a specific judge.
Currently, each such error may cause appellate litigation despite
the fact that the military judge made a satisfactory inquiry on the
record into accused’s decision.

Nothing in this amendment modifies the defense counsel’s re-
sponsibility to discuss with the accused the options concerning the
composition of the court-martial; nor does it modify the military
judge’s responsibility to determine that the accused understands
the options and that the accused has had an adequate opportunity
to consult with counsel about the choice. Likewise, the amendment
does not affect the military judge’s responsibility to ensure that the
accused has made a knowing, voluntary request if the accused
elects to be tried by judge alone. See United States v. Parkes, 5 M.dJ.
489 (C.ML.A. 1982).

Because the military judge’s inquiry and the response of the ac-
cused will be on the record, there is no need for the UCMJ also to
require a written request as a statutory prerequisite to trial by
judge alone. With respect to a summarized record (e.g,, in a special
court-martial when the sentence is not sufficiently serious to au-
thorize review before a Court of Military Review), the Committee
directs that a standard format be developed to ensure that a sum-
mary of the oral request and the inquiry concerning that request is
preserved.

Section 3(b) amends Article 25 to permit the convening authority
to delegate his authority to excuse court members before assembly
to this staff judge advocate, legal officer, or another principal as-
sistant. Under current case law, there is substantial doubt as to
whether the convening authority may delegate the authority to
excuse members before assembly. See United States v. Colon. 6 M.J.
73 (C.ML.A. 1978); United States v. Ryan, 5 M.J. 97 (C.M.A. 1978);
United States v. Newcomb, 5 M.J. 4 (C.M.A. 1978); United States v.
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Flowers, 7T M.J. 659 (A.C.M.R. 1979); see also United States v. Allen,
5 C.M.A. 626, 18 C.M.R. 250 (1955). Clear authority for such delega-
tion is necessary to eliminate an administrative task that now can
be a burden on busy commanders. The current system can produce
delays in courts-martial, with the attendant waste of time by mili-
tary personnel, including witnesses, judges, counsel, members, and
other court personnel. Delays are caused by difficulties involved in
securing the personal approval of the convening authority for excu-
sal of a member who, because of last minute difficulties, is unable
to attend the court-martial. These problems are significant in
peacetime. In a combat environment they would be even worse, as
the convening authority frequently would be distant from the loca-
tion of the court-martial, means of communication would be ex-
tremely limited, and more pressing duties would demand his time.
At the same time, in a combat environment, the need to excuse
members before assembly of a court-martial, particularly for the
last minute exigencies, is likely to be more frequent.

The Committee directs that the Manual for Courts-Martial place
reasonable limits on delegation of excusal authority to ensure that
the convening authority does not avoid his primary responsibility
for the selection of members. Nothing in this amendment in any
way relaxes or supplements the permissible reasons for excusing
members before assembly of a court-martial.

Section 3(c) amends Articles 26(a) and 27(a) to eliminate the re-
quirement that the convening authority personally detail the mili-
tary judge and counsel. See United States v. Ryan, 5 M.J. 97
(C.M.A. 1978); United States v. Newcomb, 5 M.J. 4 (C.M.A. 1978).

Selection of the military judge and counsel need not require the
personal attention of the convening authority. Military judges are
not assigned to the convening authority, but to the Judge Advocate
General or his designee. The trial counsel and defense counsel are
not necessarily assigned to the convening authority’s command;
rather, the assignment of counsel is subject to regulations of the
military department in accordance with the differing needs and
missions of each service. Even where trial counsel and defense
counsel are assigned to the convening authority’s command, the
convening authority rarely exercises personal discretion in the se-
lection of counsel without obtaining and following the recommen-
dation of his staff judge advocate.

The present requirement that the convening authority personally
detail each military judge and counsel, as well as any substitutions,
can create a burden on busy convening authorities. Moreover,
courts-martial are occasionally delayed because the convening au-
thority is unavailable to approve a necessary substitution of the
niilitary judge or counsel. These problems would be particularly
harmful in a combat environment for the same reasons discussed
in the analysis of section 3(b) above. Further, in addition to remov-
ing these potential burdens, eliminating the requirement for the
convening authority to personally detail the military judge and
counsel will remove any hint or possibility of improper command
infiluence or control in the selection of such court-martial person-
nel.

Because the legal offices of the various services are organized dif-
ferently, the development of procedures for detail of military
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judges and counsel is left to Secretarial regulations and the Judge
Advocate General concerned. There is no requirement under this
section for the Judge Advocate General personally to detail each
military judge. Each service has an independent judicial structure
in accordance with Article 26(c) and service regulations. Under the
proposed legislation, authority to detail military judges could be
delegated and subdelegated through the judicial structure accord-
ing to the organization and needs of each service’s judiciary. The
Committee directs that the President, in the Manual for Courts-
Martial, provide general guidance for administration of this sec-
tion, including procedures for placing in the record of trial appro-
priate documentation concerning the assignment of the military
judge and counsel to the specific case.

Section 3(d) amends Article 29(a) to allow the military judge to
excuse members ‘“for good cause’ after assembly. Currently, only
the convening authority may excuse members for good cause fol-
lowing assembly of a court-martial. The convening authority needs
such power in order to discharge his responsibilities as a command-
er, because there are circumstances in which he may decide that a
member is needed to perform important duties elsewhere. Howev-
er, in some cases, a member may be unable to attend, due to un-
usual circumstances, and the convening authority cannot be
reached. This is likely to be a serious problem in the event of war
or hostilities. If such an excusal cannot be made, the court-martial
must halt in the middle of the trial. This not only disrupts the pro-
ceedings, but adds costs in terms of time and money to the trial of
the case. The military judge presiding at the trial is well-situated
to determine whether good cause exists for excusing a member
after assembly. “Good cause” under Article 29 has been construed
to mean military exigency, and does not include temporary incon-
veniences or absences which are incident to normal conditions of
military life. Manual for Courts-Martial, paragraph 37b (rev. ed.
1969). Nothing in this amendment modifies these standards and the
Committee directs that these standards be incorporated in appro-
priate revisions to the Manual for Court-Martial, along with a re-
quirement that good cause for an excusal be shown on the record.
See United States v. Greenwell, 12 C.M.A. 560, 31 CM.R. 146 (1961);
United States v. Boysen, 11 C.M.A. 331, 29 C.M.R. 147 (1960).

Section 3(e)1) amends Article 38()(6), regarding assignment of
counsel, as a conforming amendment in conjunction with the
amendment to Article 27(a) made by section 3(c), above. Under the
Military Justice Amendments of 1981, Pub. L. No. 97-81, 95 Stat.
1085 (amending Article 38(hb)), the accused has the right to request
representation by military counsel of his own selection in lieu of
counsel detailed under Article 27 if the requested counsel is reason-
ably available in accordance with regulations of the Secretary con-
cerned. At the time of the 1981 amendments, the determination as
to the availability of counsel was made by the convening authority
because that officer detailed counsel under Article 27. Under the
amendments in this bill, the responsibility to detail counsel under
Article 27 will be established under regulations of the Secretary
concerned. The responsibility to determine the availability of indi-
vidually requested military counsel under Article 88 remains with
the commander of the person requested by the accused to serve as
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counsel. As presently written, however, Article 38(b)(6) provides
that the convening authority decides whether the detailed counsel
will remain on the case as assistant or associate defense counsel.
The bill amends this provision to make it clear that the determina-
tion as to whether detailed counsel remains on the case as assist-
ant or associate defense counsel will be made by the same authori-
ty who details counsel under the Secretarial regulations prescribed
under Article 27. This section does not modify the changes made by
the Military Justice Amendments of 1981 and implementing regu-
lations thereunder with respect to the standards relating to assign-
ment of detailed counsel or individually requested military counsel.

Section 3(e)(?) amends article 38(b)7) regarding the right to
individual military counsel. In 1981 the Committee reacted to testi-
mony concerning abuse of the right of an accused to request indi-
vidual military counsel under Article 38 of the Code. According to
testimony, the lack of any comprehensive definition of when a re-
quested counsel was ‘reasonably available” for purposes of that Ar-
ticle contributed to this problem. At the time, there was no statu-
tory authority for the military services to prescribe such a defini-
tion by regulation.

In the Military Justice Amendments of 1981 (P.L. 97-81, 95 Stat.
1085) the Congress directed each Secretary concerned to define, by
regulation, “reasonably available’”’ and establish procedures for de-
termining whether the military counsel selected by the accused is
reasonably available. The Congress also decided that generally the
accused should only be entitled to one lawyer at government ex-
pense.

In approving these changes this Committee instructed that the
term “reasonably available” should not be ‘“so narrowly or rigidly
defined (either in geographic, organizational, or other terms) so as
to deprive a member of any meaningful opportunity to select indi-
vidual military counsel . . . .” S. Rep. No. 146, 97th Cong., lst
Sess. 21 (1981).

In January, 1982 the President issued Executive Order 12340,
which, among other things, defined persons not “reasonably availa-
ble” to serve as individual military counsel. The Executive Order
established 11 categories of judge advocates whose rank or duty as-
signment preclude their service as individual military counsel. For
example, one of these categories includes judge advocates assigned
to appellate review authorities. These categories were “in addition
to any persons the Secretary concerned may determine to be un-
available to act as individual military counsel because of the
nature or responsibilities of their assignments, geographic consider-
ations, exigent circumstances, or military necessity.” Moreover, a
geographic restriction of 100 miles from the place of trial was
placed on counsel who were requested “from an armed force differ-
ent from that of the accused.”

In accordance with the Congressional mandate each military
service and the Coast Guard in turn issued its own regulations.
Each Service Secretary defined categories of lawyers by rank or re-
sponsibility who are unavailable to serve as individual military
counsel. They also provided lists of general factors, to be applied on
an ad hoc basis in cases where individuals not in the excluded cate-
gories were requested as individual military counsel.
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The Committee continues to believe that reasonable regulation of
the right to request individual military counsel—which is a right
unique to the military justice system—is necessary and appropri-
ate. However, it may be that the regulations promulgated—with
their rank, duty assignment and geographical exclusions—are too
restrictive at some locales and that Congress ought to consider pre-
scribing that there be some minimum number of reasonably availa-
ble lawyers. o

Accordingly, the Committee directs the Secretary of Defense to
submit a report to the Committee, not later than June 30, 1983, ex-
plaining the reasons for excluding the various classes of attorneys.
excluded under the Executive Order. The Secretary shall also pro-
vide data on the effect of the rank, duty assignment and geographi-
cal exclusions in the Executive Order and service regulations, on
the number of attorneys available to be selected as individual mili-
tary counsel by an accused being tried at each major military in-
stallation in the United States and overseas. If possible the report
should include similar data on the Coast Guard. v

While the Committee wants to make a fully informed judgement
as to the need for prescribing that there be some minimum number
of reasonably available attorneys, the Committee sees no reason for
imposing on the military services geographical limitations regard-
ing requests for individual military counsel by accused from other
services which differ from the geographical limitations imposed on
requests by the service’s own accused. For example, the Air Force
permits requests for counsel, from its own service members, who
are up to 300 miles from the place of trial. But the President’s Ex-
ecutive Order limits requests from another service for Air Force
counsel to counsel within a 100 mile radius. Indeed, removal of this
form of restriction may help alleviate any potential problem con-
cerning the total number of reasonably available counsel addressed
above. Of course, the availability of any particular counsel, irres-
prective of whether he or she meets geographical or categorical cri-
teria, ultimately will depend on workload and other factors out-
lined in the Manual and service regulations.

Section 3(e)8) amends Article 38(c) to clarify the role of the de-
fense counsel in the preparation of the submission to the convening
authority to be permitted under Article 60(c). See Section 5, infra.

Section 4 amends Article 34 of the UCMJ to require that the con-
vening authority receive written advice of the staff judge advocate
before referral of charges to a general court-martial. The authority
to refer cases to trial is a fundamental responsibility of command-
ers, and nothing in the amendments made by the Committee
changes the convening authority’s role in this regard. Current law,
however, requires that a commander, prior to referring a case to a
general court-martial, must make specific legal determinations as
to the legality of the charge, legal sufficiency of the evidence, and
court-martial jurisdiction. These questions can involve complex
legal determinations, and commanders normally rely on staff judge
advocates for advice on such legal conclusions. The amendments to
Article 34 will provide formal recognition of current practice, with-
out any derogation of the commander’s prerogative to make a com-
mand decision about whether a case should be tried. '
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Under the amendments, the pretrial advice must state the staff
judge advocate’s conclusions as to whether each specification al-
leges an offense under the UCMJ, whether the allegation of each
offense is warranted by the evidence in the Article 32 pretrial in-
vestigation (if any), and whether a court-martial would have juris-
diction over the accused and the offense. The amendments do not
establish a requirement for the advice to set forth the underlying
analysis or rationale for those conclusions, but, the advice also
should include, where appropriate, a brief discussion of the circum-
stances and available evidence, significant mitigating and extenu-
ating factors and any prior recommendations for disposition of the
case. The requirement that the advice be in writing and accompany
the charges if they are referred for trial reflects current practice as
prescribed by paragraph 35c¢ of the Manual for Courts-Martial (rev.
ed. 1969).

Article 34(a)2), as amended, reflects the fact that the Article 32
investigation may be waived by the accused, United States v.
Schaffer, 12 M.dJ. 425 (C.M.A. 1982), but the government may re-
quire such an investigation to be held regardless of such waiver.
Any waiver of the Article 32 investigation must be knowing and
voluntary. It should be signed by the accused and counsel and
made a part of the record.

The requirements of this Article are binding on all persons ad-
ministéring the UCMJ, but failure to follow them does not consti-
tute jurisdictional error. United States v. Ragan, 14 C.M.A. 119, 33
C.M.R. 331 (1963). Errors, if any, under this Article will be tested
solely for prejudice under Article 59.

Section 5 contains amendments related to action of the conven-
ing authority on the case and the right to appeal. In the past, as
successive layers of review have been added to the military justice
system, there has been a tendency to retain rather than replace ex-
isting review procedures, leading to unnecessary duplication. Pres-
ently, for example, a general court-martial involving a punitive dis-
charge is reviewed successively for legal errors by a staff judge ad-
vocate, the convening authority, the Court of Military Review, and,
if review is granted, by the Court of Military Appeals. The purpose
of this section is to improve the administration of the military jus-
tice system by eliminating redundant legal reviews without dilut-
ing the accused’s ability to obtain a meaningful appellate examina-
tion of his case.

When laymen presided over all courts-martial and lay officers
served as counsel, there was a clear basis for requiring legal review
in the field and action on issues of law by the convening authority.
Today, however, a majority of all cases are tried before military
judges and qualified attorneys, and all cases are subject to review
by qualified attorneys. Moreover, all cases involving a punitive dis-
charge or substantial confinement are subject to consideration in a
Court of Military Review, where the parties are represented before
the judges by appellate counsel. In view of these developments,
there is less need for a detailed legal review in the field. Instead,
detailed appellate review procedures are provided in section 7 of
this legislation for all courts-martial. The changes made by this
section will not alter the existing power of the convening authority
with respect to the findings or sentence. However, these changes
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emphasize that the primary role of the convening authority after
the trial should involve the exercise of command prerogative with

respect to the case. This section continues the current prohibition.

against action by the convening authority that would increase the
severity of the sentence adjudged by the court-martial.

The Committee directs that the Manual for Courts-Martial incor-
porate detailed requirements for the administration of this section.
For example, if a finding of guilty is announced under Article 53,
the court-martial shall advise the accused on the regord of the
right to appeal and of the right to submit matters to the convening
authority under the proposed amendments to Article 60 in section
5(a) infra. See Federal Rule of Criminal Procedure 32(a)2).

Section 5(a) amends Article 60 to provide a statutory procedure
for the convening authority’s action on the case. As revised, Article
60 contains the following provisions:

Article 60(a) requires the convening authority to be notified
promptly of the findings and sentence of a court-martial.

Article 60(b) provides a 30-day statutory time limit for the ac-
cused to submit matters for consideration by the convening author-
ity. The convening authority or other person taking action may
extend this period, for good cause, for up to 30 days if the accused
shows that additional time is required to enable the accused to
submit such matters.

If a recommendation by a staff judge advoeate or legal officer is
required, the accused has an additional opportunity to submit mat-
ters to the convening authority under the time limits in Article
60(d). If the accused makes a submission after the applicable time
limits have expired, such matters will be attached to the record for
gg?s)ideration by subsequent reviewing authorities. See Article

c).

In cases where a recommendation by the staff judge advocate or
legal officer is required, the convening authority or other person
taking action under Article 60(c) must refer the record of trial to
the staff judge advocate or legal officer to be used in preparation of
that recommendation. In these and all other cases, the Committee
directs that the Manual for Courts-Martial contain rules concern-
ing the accused’s access to the record during preparation of a post-
trial submission in accordance with the following guidelines. It is
anticipated that a submission to the convening authority by the ac-
cused under Article 60(b), in most cases, will be based upon re-
tained copies of matters introduced at trial during sentencing pro-
ceedings. If the accused determines that the access to other matter
from the proceedings is required in order to prepare a submission
to the convening authority, a request may be made for copies of an
unauthenticated record (or portions thereof) or the reporter’s back-
up tapes (if any). The accused also may request a copy of the
authenticated record (or portions thereof) in order to prepare a sub-
mission. Nothing in this section requires the government to create
or duplicate an unauthenticated record or back-up tapes (or por-
tions thereof). If the government determines that duplication of
such material would be too time-consuming or burdensome, it may
meet its obligation- to respond to the request by providing the ac-
cused with a copy of an authenticated record when the record is
completed. In such cases, preparation of the authenticated record

~
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should be completed in expeditious fashion so that it can be used in
preparation of the post-trial submission, especially where the
record must be referred to the staff judge advocate or legal officer.
Any request for a copy of the unauthenticated record, back-up tape,
or the authenticated record (or portions of such materials) for the
purpose of preparing a submission under Article 60(b) shall be
made within the initial 30-day period in order to conmstitute good
cause for an extension of the time limits for a submission to the
convening authority. If the material is not made available by the
government within the initial 30-day period, the extension will
begin to run from the day on which the material is provided to the
accused or his counsel.

Article 60(c) requires action on the sentence after either consider-
ation of any matters submitted by the accused or the expiration of
the time for submitting such matters. The convening authority, in
his discretion, also may act on the findings when he takes action
on the sentence.

Article 60(c) provides the convening authority with complete dis-
cretion in acting on the sentence, so long as the sentence is not
made more severe. It also authorizes the convening authority to set
aside a finding of guilty and dismiss the charge and specification as
a matter of discretion. In addition, he may modify a finding of
guilty to specify a lesser included offense. The requirement in the
current Article 64 that the convening authority approve only so
much of the findings of guilty and sentence “as he finds correct in
law and fact” is deleted. Under Article 60, as proposed, the conven-
ing authority may take any action on findings and sentence he
deems appropriate (as long as the result is not made more severe).
Such action is a matter of commander’s prerogative that is taken
in the interests of justice, discipline, mission requirements, clemen-
cy, or other appropriate reasons, and is not a review for legal suffi-
ciency.

It is the intent of the Committee that the Manual for Courts-
Martial should specify what additional information may be used by
the convening authority (e.g., personnel records) in acting on the
case. The information normally will be compiled by the convening
authority’s staff judge advocate or legal officer in accordance with
procedures that will be set forth in the Manual for Courts-Martial.
Those procedures should provide for notice to the accused of the ad-
ditional information to be used. In cases where the staff judge ad-
vocate or legal officer must make a recommendation, the record of
trial will be available because it must be referred to the staff' judge
advocate or legal officer to be used in preparation of that recom-
mendation. Otherwise, the bill does not retain the statutory re-
quirement that an authenticated record of trial be prepared prior
to the convening authority’s action in every case. In these other
cases, the Manual for Courts-Martial should set forth the circum-
stances in which the record, or portions of it, will be prepared prior
to the convening authority’s action. For example, if the accused re-
quests an authenticated record under Article 60(b) or the conven-
ing authority (or his staff judge advocate or legal officer) deter-
mines that all or part of the record is necessary for the exercise of
coml(liland prerogative, those aspects of the record shall be pre-
pared.
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Article 60(d) requires the convening authority to consider the
written recommendation of his staff judge advocate or legal officer
before taking action on a general court-martial. Such a recommen-
dation also is required in a special court-martial in which the sen-
tence includes a bad-conduct discharge. The convening authority
must refer the record of the trial to the staff judge advocate or
legal officer to be used in preparation of this recommendation. A
comparable requirement was included in S. 2521, but not in the De-
fense Department proposal. Upon consideration of all the testimo-
ny, the Committee felt that in these major cases, the record of trial
was an important piece of information for the convening authority
to have in considering how to exercise his command prerogative.

Still, this amendment is a substantial change from present law,
which is based upon the current responsibilities of the convening
authority to conduct a legal review of the case. Under current law,
the staff judge advocate’s review has become a cumbersome docu-
ment which produces a substantial strain on legal resources. See,
e.g, United States v. Morrison, 3 M.J. 408, 409 (C.M.A. 1977)
(Fletcher, C.J., concurring). It can be a source of appellate litigation
even when the trial is otherwise free of error. It has become unnec-
essary and redundant in view of the substantial effort now devoted
to appellate review by the Courts of Military Review and the Court
of Military Appeals. Under the proposal, the responsibility to
review the case for legal errors is assigned to appellate authorities,
making it unnecessary for the convening authority to receive a
legal review of the case prior to taking action. Under the proposal,
the staff judge advocate or legal officer will provide the convening
authority with a concise written communication, reflecting the
views and recommendation of the convening authority’s principal
advisor on military justice matters; it will not be a legal review of
the proceedings. The President shall prescribe the specific form
and content of the recommendation in the Manual for Courts-Mar-
tial. However, the Committee directs that the recommendation in-
clude .concise information that will assist the convening authority
in acting on the case, especially in evaluating sentence appropriate-
ness and clemency (e.g., the findings and sentence, a summary of
the member’s service record, information concerning pretrial re-
straint, the pretrial agreement, if any, and any other matters
which the staff judge advocate, in his discretion, determines to be
relevant to the action of the convening authority). In addition, the
accused’s submission to the convening authority (if any) will be at-
tached. The staff judge advocate or legal officer, in his recommen-
dation, may discuss matters in the accused’s submission. The
Manual will further provide that when the recommendation is pre-
pared by a staff judge advocate, he should respond to allegations of
legal error raised by the accused and address any prima facie legal
errors he discovers. However, the legislation does not require the
staff judge advocate to set forth supporting analysis or rationale in
his response to allegations of legal error. Such a response may con-
sist of a statement of agreement or disagreement with the matter
raised by the accused. Finally, the staff judge advocate or legal offi-
cer will include a specific recommendation as to the sentence,
along with any appropriate recommendations as to the findings.
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The accused is entitled to submit matters in response to the rec-
ommendation regardless of whether matters were earlier submitted
for the convening authority’s consideration under Article 60(b). The
5-day time limit on submitting a response reflects current practice
under United States v. Goode, 1 M.J. 3 (C.M.A. 1975). The conven-
ing authority or other person taking action may extend this period
upon a showing of good cause, for up to an additional 20 days.
Since the record of trial must be referred to the staff judge advo-
cate or legal officer to be used in preparation of the recommenda-
tion, it will be made available to the accused for use in preparing a
response, if it has not already been so provided. A request for a
copy of the record (or portions of such materials) for the purpose of
preparing a response must be made within the initial 5-day period.
If the material is not made available by the government within the
initial 5-day period, any extension will begin to run from the day
on which the material is provided to the accused or his counsel. If
the accused has any objections to the staff judge advocate’s recom-
mendations, those objections must be raised in the response; failure
to do so constitutes a waiver of the objection to the staff judge ad-
vocate’s recommendation and the effect of the recommendation on
the convening authority’s action. If there is an objection to an
error that is deemed to be prejudicial under Article 59 during ap-
pellate review, it is the Committee’s intent that appropriate correc-
tive action be taken by appellate authorities without returning the
case for further action by a convening authority. Because the con-
vening authority is not acting as an appellate tribunal, the accused
is not required to raise legal objections to the court-martial in his
submission to the convening authority in order to preserve such ob-
jections for appellate consideration.

Article 60(e) contains discretionary authority to order proceed-
ings in revision and rehearings. It does not require the convening
authority or staff judge advocate to review the proceedings to de-
termine whether proceedings in revision should be ordered or a re-
hearing is necessary because of legal errors; nor does it require the
convening authority to provide supporting analysis or rationale
when responding to a request by any party for proceedings in revi-
sion or rehearing. It is designed solely to provide an expeditious
means to correct errors that are identified in the course of exercis-
ing discretion under Article 60(c). The denial of a motion for a pro-
ceeding in revision or a rehearing is without prejudice to the right
of a party to raise the same allegations of error during subsequent
review of the case. The substantive rules on a rehearing are taken
from the present version of Article 63(a), as implemented by para-
graph 92a of the Manual for Courts-Martial (rev. ed. 1969). This
continues current authority for the convening authority to order
three types of rehearings: 1) a rehearing in full on all charges and
specifications; 2) a rehearing on the sentence only based upon ap-
proved findings; and 3) a combined rehearing, which requires find-
ings by the court-martial only on specifications referred to the re-
hearing, with sentencing based upon those of which the accused is
convicted at the rehearing combined with those that were approved
from the previous trial. The convening authority, of course, may
reduce the sentence as a matter of command prerogative without a
rehearing. The rules on proceedings in revision are taken from the
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present version of Article 62(b). The rules governing the procedures
for these actions, including the appropriate time for such actions in
the post-trial process, will be set forth in the Manual for Courts-
Martial. It is the intent of the Committee that if the case is subject
to review by a Court of Military Review, a rehearing or proceed-
ings in revision may be ordered at any time prior to transmittal of
the record by the convening authority under Article 65(a), as
amended by section 6(d) infra.

Section 5(b) is a complete revision of Article 61. The revised pro-
vision permits an accused to file a statement expressly waiving the
right to appellate review within 10 days after notice of the conven-
ing authority’s action in cases that are subject to review by a Court
of Military. Review under Article 66 or by the Judge Advocate Gen-
eral under Article 69(a). The accused may also withdraw an appeal
already commenced. These provisions are not applicable in death
penalty cases, which will be subject to review. The convening au-
thority may extend the period of time, for good cause, for up to an
additional 30 days. .

At the present time, there is no procedure for waiver or with-
drawal of appellate review. Appellate proceedings before the Courts
of Military Review are held in every case in which the sentence ex-
tends to death, dismissal, a punitive discharge, confinement for one
year or more, or otherwise affects a general or flag officer. Every
general court-martial in which there has been a finding of guilty
and a sentence, the appellate review of which is not provided for
under Article 66, is reviewed in the office of the Judge Advocate
General under Article 69(a). These review proceedings are held re-
gardless of whether the accused wishes to appeal, even when trial
defense counsel, or appellate defense counsel, and the accused all
determine that there are no issues of law to submit on review. A
plea of guilty, for example, bars appellate review of most issues,
except for matters such as voluntariness of plea, competence of de-
fense counsel, and the government’s compliance with the terms of
a pretrial agreement. See, e.g.,, Blackledge, v. Allison, 431 U.S. 63
QA977), Tollett v. Henderson, 411 U.S. 258 (1973); Fontaine v. United
States, 411 U.S. 213 (1973); Santobello v. United States, 404 U.S. 257
(1971); Boykin v. Alabama, 395 U.S. 238 (1969). United States v.
Joseph, 11 M.J. 33 (C.M.A. 1981). Although the number of cases in
which the accused does not desire to appeal or to seek review by
the Judge Advocate General cannot be quantified precisely without
intruding on the attorney-client relationship, testimony before the
Committee indicates that there are cases in which the accused does
not desire to appeal and in which counsel determine that there are
no substantial issues. To require automatic review of all such cases
represents an inefficient use of judge advocate resources and un-
necessarily delays consideration of cases in which the appellate
review is of importance to the accused or the system in general.

Under the proposal, the decision as to whether the case should
be appealed will not be made by the accused until after the conven-
ing authority takes his action. Nothing in this legislation changes
current military law precluding pretrial agreements that involve a
forfeiture of the right to appellate review, the right to representa-
tion by military appellate counsel, and the right to consideration
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by a Court of Military Review of sentence appropriateness. See
United States v. Mills, 12 M.J. 1 (C.M.A. 1981).

The Committee considered a requirement for the accused to file a
notice of appeal in every case currently reviewed automatically
under Article 66 or 69(a), but concluded that such a requirement
would only create additional paperwork and the opportunity for al-
legations of technical error. Further, the problem about which the
witnesses expressed concern was those individuals who do not want
to appeal, and the need for a statutory mechanism for them to ex-
ercise that desire in a voluntary, knowing fashion.

The waiver statement is filed with the convening authority as a
matter of administrative convenience, not for his review. The form
of the waiver statement may be prescribed by regulation, but it
should be simple and concise. The Committee expects the Depart-
ment of Defense to develop an appropriate format which protects
the right of the accused to make voluntary and informed choice,
and also protects the counsel against unfounded challenges of inad-
equate representation. Moreover, the proposal ensures a thorough
legal review even if the appeal is waived or withdrawn. Article 64,
as proposed, requires a judge advocate to review all cases that are
not appealed to a Court of Military Review under Atricle 66 or re-
viewed by the Judge Advocate General under Article 69. See sec-
tion 7(a) infra. Further review in such cases may take place under
Article 69(b) as prescribed under Article 64. Review under Article
69(b) also may be granted by the Judge Advocate General on his
own motion or upon application as provided in Article 69(b). See
section 7(d) infra.

Section 5(c) amends Article 62 to allow appeal by the government
of certain rulings in a court-martial over which a military judge
presides and in which a punitive discharge may be adjudged. To
the extent practicable, the proposal parallels 18 U.S.C. § 3731,
which permits appeals by the United States in federal prosecutions.
Article 62(c), which excludes the appeal from computations of time
in deciding speedy trial motions, is taken from 18 U.S.C. § 3161
(h)(1)E), which excludes interlocutory appeals from speedy trial
computations in Federal civilan criminal trials. In federal civilian
criminal trials, the law provides for sanctions in the event of frivo-
lous or dilatory motions. See 18 U.S.C § 3162. The Committee di-
rects that the same standards used in judging the appropriateness
of such sanctions be applied to determine whether the government
is entitled to the benefit of the exclusion in Article 62(c).

The determination as to whether the appeal meets the criteria of
Article 62, as proposed, will be subject to review by appellate au-
thorities. The decision to appeal will be made by the trial counsel
or a superior as representative of the government. The Manual for
Courts-Martial and service regulations will provide procedural re-
quirements for approval by appellate counsel, who represent the
government before the Courts of Military Review under Article 70,
before an appeal is filed. Either party may appeal an adverse
ruling from the Court of Military Review to the Court of Military
Appeals. An appeal by the government to the Court of Military Ap-
peals will be subject to additional procedural requirements for ap-
proval under the Manual for Courts-Martial and service regula-
tions.
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The present provision of Article 62(a), which permits the conven-
ing authority to return all legal rulings to a military judge for re-
consideration, is repealed as unnecessary in view of the authority
for appeal by the government, the authority to order rehearings,
and the ability of a party to request the military judge to reconsid-
er a ruling not amounting to an acquittal. The provisions of pres-
ent Article 62(b) concerning proceedings in revision are set forth in
the proposed Article 63(a).

Section 5(d) amends Article 63 to conform it to the amendments
in Article 60(e) concerning rehearings and proceedings in revision
ordered by the convening authority. The provisions concerning
such actions, as set forth in the amendment to Article 60(e), are
substantially similar to current law. The difference is that the con-
vening authority is not required to base his action on a review of
the case for legal sufficiency. :

Additional language has been added at the end of Article 63 with
respect to rehearings. This is designed to correct an anomaly in the
present law. If an accused pleads guilty and receives a sentence
from the convening authority pursuant to a pretrial agreement
that is less than that adjudged at trial, the maximum sentence that
may be imposed on a rehearing under the current law is the sen-
tence contained in the pretrial agreement. This limitation is im-
posed by current law even if the accused does not plead guilty at a
rehearing. The effect of this anomaly is to enable the accused to
have the benefit of a pretrial agreement without fulfilling his
agreement to plead guilty. Under the amendment, an accused
would have the benefit of the original pretrial agreement at a re-
hearing only if he continued to fulfill its terms. If not, the maxi-
mum sentence as to the charges that were covered by the pretrial
agreement would be the punishment adjudged at the original trial.

Section 5(e) amends Article 71 concerning the execution of sen-
tences. This conforms to the amendments concerning the powers
and duties of the convening authority after trial and in the appel-
late process. The amendments will eliminate the current ambiguity
between Article 71, which limits execution of a sentence, and Arti-
cles 57 and 58a, which establish the effective date of confinement
(the date the sentence is adjudged), forfeitures (the date the sen-
tence is approved by the convening authority), and automatic re-
duction of an enlisted person to E-1 (when a punitive discharge or
confinement at hard labor is approved by the convening authority).
This legislation continues the present requirement that death sen-
tences receive Presidential approval and that dismissal of an offi-
cer be approved by the Secretary of the Military Department con-
cerned before such sentences are executed under Article 71. Such
reviews are conducted after all legal reviews are completed, and do
not involve a review of the legality of the proceedings; rather, they
are conducted as a matter of clemency. In such cases, the remain-
ing portion of the sentence may be executed when approved by the
convening authority, but the President (in death cases) and the Sec-
retary (in dismissal cases), as a matter of clemency, may remit any
previously executed portion of the sentence.

The legislation also continues current law requiring completion
of the legal review of the case prior to execution of a punitive dis-
charge. This not only will protect the accused, it will also ensure
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that the government does not terminate military jurisdiction until
a legal review of the case is completed. When a considerable period
of time has elapsed between approval of the sentence by the con-
vening authority and completion of appellate review, there should
be a determination by the authority empowered to execute the dis-
charge as to whether retention on active duty would be in the best
interest of the service. The Manual for Courts-Martial shall set
forth guidances as to the standards for such determinations and
the nature of the recommendations that should be provided in such
cases.

Article 71(a) is amended to eliminate the requirement of approv-
al by the President prior to execution of any sentence involving a
general or flag officer. This is consistent with the amendments to
Articles 66 and 67, eliminating special review of cases involving
general or flag officers. The amendment also permits the portion of
the sentence that does not extend to death in a capital case to take
effect without Presidential approval. The term “remit” is used in
this section in the sense of the power to pardon.

Articles 71(b) and ?1(c) are amended to modify the limitation on
execution of a sentence as follows:

First, the limitation on execution applies only to the part of a
sentence which imposes a dismissal or dishonorable or bad-conduct
discharge. Second, the prohibition of execution of a dishonorable or
bad-conduct discharge is absolute at least until completion of
review under Article 64. If appellate review in such cases has not
been waived or withdrawn, the period is continued until the sen-
tence is affirmed by a Court of Military Review, and, in cases re-
viewed by it, the Court of Military Appeals. If a timely petition for
a writ of certiorari to the Supreme Court has been filed, the man-
date of the Court of Military Appeals is stayed until action has
been completed by the Supreme Court.

Article 71(d) is amended to make express the authority of a con-
vening authority to order executed any part of a sentence if the ex-
ecution of that part is not limited by other subsections of Article 71
whether or not the execution of another part of the sentence is so
limited. The present authority of the convening authority to sus-
pend dthe execution of any sentence or any part thereof is pre-
served.

Section 5(f is a conforming amendment to make it clear that for-
f(ﬁitures may become effective when approved by the convening au-
thority.

Section 5(g) amends Article 76a relating to appellate leave to con-
form it to the revised version of Article 60, which replaces Articles
64 and 65 as the authority for action on the sentence. See section
5(a) supra.

Section 6 contains amendments pertaining to records of trial.
Under present law, the record of trial must be in writing. This does
not permit the armed forces to take advantage of the developing
technology on use of audiotape, videotape, and similar materials to
serve as a record of trial. The Committee directs that audiotape,
videotape, or similar material should be used only to the extent
that the equipment is capable of preserving the record for review-
ing authorities. The decision to use audiotape, videotape or similar
material must also be governed by the availability of adequate

18-362 0 - 83 - 4
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facilities and equipment so that trial and defense counsel can make
use of the record in this form with the same degree of privacy as a
written transcript. The Manual for Courts-Martial will set forth
procedures permitting trial and defense counsel to obtain tran-
scripts of such materials where they are entitled to the record in
connection with the convening authority’s action on the case.

Section 6(a) amends Article 1 by adding a definition of “record,”
which permits audiotape, videotape, or similar materials to be used
as a record of trial or depositions. The “record” also will include all
briefs, motions and other pleadings, exhibits and documents filed in
the case. The Manual for Courts-Martial will set forth procedures
governing use of audiotape, videotape or similar materials at trial,
as well as procedures permitting reviewing authorities to obtain
transcripts of such materials under appellate court rules.

Section 6(b) amends Article 49 with respect to depositions. It per-
mits audiotape, videotape, or similar materials to be admitted by
use of electronic equipment rather than “read.” It does not make
any change in the law governing admissibility of depositions in lieu
of live testimony. The procedure for use of audiotape or videotape
%} trial1 will be set forth by the President in the Manual for Courts-

artial.

Section 6(c) amends Article 54 with respect to the cases in which
a complete record of the proceedings and testimony must be pre-
pared. As revised, Article 54 would require a complete record in all
general courts-martial cases in which the sentence included death,
a discharge or dismissal or, in cases where the court has adjudged
a sentence not including a discharge, punishment in excess of that
which can otherwise be adjudged by a special-martial. This provi-
sion is drawn directly from paragraph 82.b. of the Manual for
Courts-Martial (rev. ed. 1969). Nothing in this provision is intended
to require a complete record in any general court-martial where it
is not presently required by this paragraph in the Manual and the
pertinent appendices thereto. A complete record also would be re-
quired in any special court-martial in which the sentence includes
a punitive discharge. When a complete record is not required under
the amendment, the record will contain such matter as may be pre-
scribed by the President. These changes will permit the use of sum-
marized records in cases that now require a complete record (e.g.
cases affecting a flag or general officer that do not fall within the
sentence requirements of Artice 54). See section 8(a) infra. See sec-
tion 5(a) supra with respect to preparation of the record in whole or
%ra( I;art prior to the convening authority’s action under Article

c).

Section 6(d) amends Article 65 to eliminate the requirement to
send the record of trial of a special court-martial to the officer ex-
ercising general court-martial jurisdiction over the command for
review if the sentence as approved by the convening authority in-
cludes a bad-conduct discharge. This will eliminate an unnecessary
step in the review process for cases that are subject to appellate
review by a Court of Military Review. It also makes certain other
amendments, as follows:

Article 65(a) is revised to conform it to the terminology of the
procedure under proposed Articles 60, 61, 66, and 69. The present
version of Article 65(a) has been modified to reflect that appellate
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review of certain cases under Article 66 and Article 69(a) can now
be waived under new Article 61. Therefore, only in cases subject to
appellate review under those sections wherein review is not waived
or withdrawn shall the record of trial be forwarded to the Judge
Advocate General. The reference to “the opinion or opinions of the
staff judge advocate or legal officer”’ presently contained in Article
65(a) also has been eliminated because the subject of the judge ad-
vocate advice in the proposed amendments is governed by Articles
60 and 64. See section 5(a) and 5(e) supra.

Article 65(b) is substantially the same as the present Article 65(c)
but the references to legal review have been eliminated in view of
the provisions for legal review in the amendments to Article 64.
See section 7(a) infra.

Section 7 governs review of courts-martial for legal sufficiency
and related matters.

Section 7(a) amends Article 64 to require review by a judge advo-
cate in cases that are not subject to review by a Court of Military
Review under Article 66 or the Judge Advocate General under Ar-
ticle 69%(a) or in which appellate review has been waived or with-
drawn under Article 61. This replaces the current provisions of Ar-
ticle 65 relating to approval of findings and the sentence by the
convening or supervisory authority, and ensures that each case will
receive a complete review by a lawyer for legal errors. Article 64,
as proposed, has the following provisions:

Article 64(a) provides for written review by a judge advocate
under regulations prescribed by the Secretary concerned, of all
cases that are not reviewed by a Court of Military Review under
Article 66 or by the Judge Advocate General under Article 69(a).
This includes cases not within the jurisdiction of such courts under
Article 66 or the Judge Advocate General under Article 69(a) and
cases within those jurisdictions in which the review is waived or
withdrawn. No person is eligible to review a case under this Article
if he has acted in the same case as an accuser, investigating officer,
member, military judge, or counsel, or has otherwise acted on
behalf of the prosecution or defense. The judge advocate is required
to respond in writing to any written allegation of error of law
raised under Article 38(c) and to determine whether the court had
jurisdiction of the accused and the offense, whether the charge and
specification state an offense, and whether the sentence was within
the limits prescribed by the law. The judge advocate is authorized
to recommend appropriate corrective action. This subsection is sim-
%lg(r)to, but more extensive than, the present version of Article

).

Article 64(b) requires that the record, which will include the
judge advocate’s review, must be forwarded to the officer exercising
general court-martial jurisdiction over the accused in the following
cases: when the judge advocate recommends corrective action,
when the sentence extends to a punitive discharge or confinement
for more than six months or when such review is otherwise re-
quired by service regulations.

Article 64(c) authorizes the general court-martial convening au-
thority who receives the record with the judge advocate’s review, to
take action on the findings and sentence and to order rehearings.
It requires the record of trial and action thereon to be sent to the
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Judge Advocate General for review under Article 69 if the officer
exercising general court-martial jurisdiction does not take the
action recommended by the judge advocate, except where the
charges are dismissed or the action taken is more favorable to an
accused than that recommended by the judge advocate.

Section 7(b) amends Article 66(a) to permit a Court of Military
Review, while sitting as a whole, to reconsider the decision of a
panel of that court. Article 66 has been interpreted through judi-
cial decision as neither expressly nor impliedly authorizing recon-
sideration of a panel decision by the whole court. United States v.
Wheeler,. 20 C.M.A. 595, 44 C.M.R. 25 (1971); United States v. Chil-
cote, 20 C.ML.A. 283, 43 C.M.R. 123 (1971). By overriding the Chilcote
and Wheeler decisions, the legislation would assist in resolving con-
flicts among panels and promote finality of Court of Military
Review decisions within the respective services, without the neces-
" ity to certify individual panel decisions to the Court of Military
Appeals. The bill would in no way affect the right of a military ac-
cused to petition the Court of Military Appeals for review of his or
her conviction.

Section 7(c) amends Article 66(b) to remove from the mandatory
appellate jurisdiction of the Courts of Military Review cases affect-
ing a general or flag officer that are not otherwise within the juris-
diction of the court. As amended, Court of Military Review jurisdic-
tion over a case affecting such officers will be the same as jurisdic-
tion over all military personnel. Only a handful of cases have in-
volved general or flag officers since the UCMJ was enacted over 30
years ago; the requirement of mandatory appellate review of all
cases affecting such officers, however, may lead to a perception
that the Code provides rights to flag and general officers that are
not available to other service personnel. Although there are situa-
tions where military life requires distinctions based upon rank, this
is not such a case. The amendment retains automatic review of all
death penalty cases, but removes from automatic review other
cases in which the accused waives or withdraws appellate review
under the amendment to Article 61. See section 5(b) supra.

Section 7(d) amends Article 67(b)(1) to remove the requirement
for automatic review by the Court of Military Appeals of all cases
affecting a flag or general officer, regardless of the severity of the
sentence. This is consistent with the amendment to the jurisdiction
of the Courts of Military Review in Article 66. See section T(c)
supra.

Section 7(e) amends Article 69(a) to make it clear that the ac-
cused may waive or withdraw the automatic review in the office of
the Judge Advocate General of general courts-martial that are not
reviewed by a Court of Military Review. This conforms Article 69(a)
to the amendments to Article 61. At the present time, the office of
the Judge Advocate General reviews all general courts-martial in
which the sentence does not include a punitive discharge or con-
finement for one year or more, regardless of whether the accused
desires such review. Under the amendment, the accused will be
able to waive or withdraw from such a review. Under Article 69(b),
as amended, the Judge Advocate General could consider cases not
reviewed under Article 66 or Article 69(a) on certain grounds (e.g.
newly discovered evidence, fraud on the court, lack of jurisdiction
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over the accused or the offense, error prejudicial to the rights of
the accused or as a matter involving the appropriateness of sen-
tence) if the accused subsequently seeks review under Article 69(b)
within two years after the sentence is approved or establishes good
cause for failure to apply within that time. The amendment also
authorizes the Judge Advocate General to modify or set aside the
findings or sentence in cases reviewed under this section without
referring the case to the Court of Military Review. In addition, the
amendment gives the Judge Advocate General powers similar to
those exercised under Article 66 by the Court of Military Review
with respect to rehearings, dismissal of charges, and review of
cases for sentence appropriateness.

Section 8 creates a new section, Article 112a, to proscribe wrong-
ful use, possession, manufacture, distribution, importation, exporta-
tion, or introduction of controlled substances. Although drug abuse
is one of the most serious disciplinary problems facing the armed
forces, there is no specific section of the UCMJ concerning illegal
drugs. Prosecution of drug offenses under Article 133 (conduct un-
becoming an officer and a gentleman), Article 134 (e.g., crimes that
are prejudicial to good order and discipline, service discrediting) or
Article 92 (violations of lawful orders) are cumbersome, and have
led to litigation about compliance with the technical requirements
of those Articles and implementing provisions. See, eg. United
States v. Ettleson, 13 M.J. 348 (C.M.A. 1982); United States v. Thur-
man, 7 M.J. 26 (CM.A. 1979); United States v. Guibault, 6 M.J. 20
(C.M.A. 1978).

Although prosecutions under Articles 92, 133 and 134 are appro-
priate, Congress traditionally has set forth the details of significant
offenses in the text of the UCMJ. There is a detailed statutory
scheme for addressing drug offenses in the civilian sector under
title 21, United States Code. In view of the substantial dangers to
morale and readiness created by drug abuse in the armed forces,
and the continuing litigation in this area, it is essential that Con-
%rgsl\zJprovides a specific article on controlled substances in the

The new Article follows the tradition of the UCMJ by setting
forth the specific offenses. The maximum punishments will be es-
tablished by the President in the Manual for Courts-Martial under
Article 56. The article sets forth some of the more frequently
abused substances, such as marijuana, cocaine, heroin, and LSD
and incorporates the controlled substances listed by the Attorney
General under title 21, as well as any controlled substances listed
by the President in the Manual for Courts-Martial.

The President recently issued a change to the Manual for Courts-
Martial, Exec. Order No. 12388, 47 Fed. Reg. 42317 (1982), that sub-
stantially clarifies existing law. Nothing in this amendment should
be construed as invalidating or otherwise affecting any prosecution
under those changes to the Manual for Courts-Martial. The defini-
tions and terms set forth in Executive Order 12383 are consistent
with the Committee’s intent with respect to Article 112a.

This amendment is intended to apply solely to offenses within its
express terms. It does not preempt prosecution of drug parapherna-
lia offenses or other drug-related offenses under Article 92, 133, or
134 of the UCMJ.
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Section 9 amends Article 67 to make the Director, Judge Advo-
cate Division, Headquarters, U.S. Marine Corps a statutory
member of the “Code Committee.” At present, this officer sits as an
unofficial member, and the amendment would provide a formal
basis for his participation. For the same reason, the amendment
substitutes the Chief Counsel, United States Coast Guard, for the
General Counsel of the Department of Transportation, as member
of the Code Committee.

The Code Committee performs an extremely valuable service in
evaluating the operation of the UCMJ and in considering proposed
modifications. This Committee believes that public participation on
the Code Committee would increase public understanding of the
military justice system and could provide the Code Committee with
useful contributions from the public, the private bar, and the aca-
demic community. .

For this reason, the Committee has added two public seats to the
Code Committee created under Article 67 of the UCMJ. These
would be reserved for members of the civilian community who are
expert in military justice or criminal law, and whose primary pro-
fessional career has been in the civilian sector. They would be ap-
pointed by the Secretary of Defense for renewable terms of three
years. These appointments will be made without regard to political
affiliation, and with a view to providing a balanced membership on
the Code Committee. The Committee intends that the term “mem-
bers of the public”’ exclude officers or employees of the United
States, members of the armed forces on active duty for more than
30 days, and retired members of a regular component.

Because the addition of public members represents a substantial
departure from past practice, the Committee wishes to proceed
carefully with respect to other possible measures to increase public
participation in Code Committee activities. The bill provides that,
for the time being, the Federal Advisory Committee Act will con-
tinue to be inapplicable to the Code Committee. At the same time,
however, the Committee strongly encourages the expanded Code
Committee to meet in public at least twice a year, following notice
in the Federal Register and by such other means as are likely to
encourage public and bar attendance. While the Code Committee
may conduct its other meetings in private, it is the Committee’s
hope that the Code Committee will be generous in exercising its
discretion to open those meetings to the public as well. :

This section also requires the Secretary of Defense to establish a
commission to advise the Code Committee and the Congress on cer-
tain military justice issues. The first issue is whether the military
judge should exercise the sentencing authority in all noncapital
courts-martial. Under both current law and the amendments made
by this legislation, military judges are detailed to all general
courts-martial and virtually all special courts-martial. See Articles
16, 19, and 26. The military judge may grant a request by the ac-
cused for trial before the judge alone in noncapital cases, in which
event the judge renders both the findings and sentence. However, if
the accused is tried before a court with members (the military
equivalent of a jury), the members are responsible both for the
findings on the issue of guilt or innocence, and for the determina-
tion of an appropriate sentence in the event of a finding of guilty.
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In the federal civilian system, however, the judge is responsible for
sentencing in all cases, even those in which the guilt or innocence
of the accused is determined by the jury. All but seven states also
rely on judicial sentencing. In those states use of jury sentencing is
limited in scope.

S. 2521 would have shifted sentencing in all cases where a mili-
tary judge presided to that judge. The Committee received some
testimony which suggested that sentencing by military judges was
more likely to produce punishments marked by consistency, uni-
formity, and due concern for appropriateness, as compared to sen-
tencing by members. Other witnesses however, suggested that the
unique relationship between the military community and the mili-
tary justice system would be affected adversely by an end of the
members’ participation in the sentencing process. The weight of
the testimony before the Committee did not favor eliminating the
role of the military jury in courts-martial sentencing at this time,
at least not without further careful study and the gathering of ad-
ditional data and information on the need for, and impact of, such
a major change. This was the course of action favored by the De-
partment of Defense. Suspension power for military judges and the
Courts of Military Review also will be studied.

The second issue deals with the expansion of the confinement ju-
risdiction of the special court-martial from its current 6-month
level to one year, the traditional dividing line in the federal crimi-
nal system between misdemeanors and felonies. S. 2521 included a
provision making this change.

Witnesses from the Department of Defense testified that many
convening authorities feel compelled to refer cases for trial by gen-
eral courts-martial because present ceilings on punishment that
may be adjudged by a special court-martial are too stringent. A
trial by general court-martial presents the accused with a risk of
substantial confinement, limited only by the maximum punishment
for the offense, which may be a period of many years. A general
court-martial also increases the burden for the government in
terms of the requirement for an Article 32 pretrial investigation
and a greater number of persons sitting on the court (a minimum
of 5 members for a general court-martial as compared to a mini-
mum of 3 members for a special court-martial).

On the other hand, other witnesses challenged whether there
would be any impact on the number of general courts-martial;
noted that a bad conduct discharge generally was perceived to be
the equivalent of 6 months confinement; and pointed out that
under the proposal an accused could be sent to a year in jail by a 3-
person jury. Faced with this difference of view about a major revi-
sion to the UCMJ, the Committee decided that the necessity and
impact of this proposal required further study.

In conjunction with considering whether the jurisdiction of the
special court-martial should be expanded the commission will also
review the jurisdiction of the Courts of Military Review and, thus,
ensuing access to the Court of Military Appeals. At present, sub-
stantial numbers of courts-martial are not subject to appellate
review by any court, even in cases where there is no discharge or
dismissal, but confinement up to one year. These cases presently
are reviewed in the offices of the Judge Advocates General or by
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other judge advocates. The present limitations on appellate review
by the Courts of Military Review and the Courts of Military Ap-
peals have led the accused to rely on the extraordinary writ powers
of these courts, a vehicle which may be ill suited to the particular
circumstances of the case.

The Committee believes that it may be appropriate to modify the
appellate review process so that a greater number of cases receive
review by the military appellate courts, in lieu of legal reviews
presently conducted in the office of the Judge Advocate General
and elsewhere, especially if it were determined that the special
court-martial confinement jurisdiction should be expanded. The
Committee therefore has asked the commission in conjunction with
consideration of expanding special court-martial jurisdiction, to
review current appellate practice to consider whether there is any
need to modify or clarify the present process.

The question of tenure for military judges was raised by at least
one witness who testified before the Subcommittee on Manpower
and Personnel. In view of the vital importance of an independent
judiciary in the military justice system, the Committee has directed
that this issue also be studied.

The Manpower and Personnel Subcommittee recommended dele-
tion of a provision of the bill regarding the establishment of a re-
tirement program for the judges of the United States Court of Mili-
tary Appeals. The Committee believes that this matter deserves
further study and, therefore, has directed the commission to make
recommendations to the Committee on the elements of a fair and
equitable retirement system for these judges.

To study these issues the legislation requires the Secretary of De-
fense to establish a 7-member commission. At least three members
of the commission shall be members of the public. The Committee
intends that these public members be selected under the same cri-
teria applicable to the public members of the Code Committee
under Article 67(g), as proposed by this section. The Committee di-
rects that the membership of the commission include representa-
tives of the full spectrum of roles in the military justice system—
prosecution, defense and judiciary. The commission will have 9
months in which to do its analysis and report to the Code Commit-
tee. A copy of the report will be forwarded to the Armed Services
Committees of both Houses of Congress. The Code Committee will
have three months to review and comment on the report of the
commission.

In conjunction with this matter, the Committee was concerned
about the need for an improved data base for analyzing military
justice issues. The Committee expects the Secretary of Defense,
working with the Code Committee, to establish a uniform process
and format to collect data on key operational military justice indi-
cators that will permit useful analysis of military justice trends
and issues.

Section 10 governs Supreme Court review. The bill makes a link
which is missing in the present military justice appellate process
under which that process is not subject to direct review in the
United States Supreme Court. At present, court-martial convictions
are reviewed in the federal courts only through collateral proceed-
ings such as a petition for a writ of habeas corpus filed in a federal
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district court by the accused. There is no statutory authority for de-
cisions of the Court of Military Appeals adverse to the governmen
to be reviewed in the federal courts. :

The authority for the parties to seek review in the Supreme
Court is a logical step in the evolution of the military justice
system. Thirty-five years ago, review of courts-martial by civilian
tribunals was limited to questions of jurisdiction. The creation of
the Court of Military Appeals in 1950, however, institutionalized ci-
vilian review of the entire record for errors of law. The Court of
Military Appeals regularly interprets federal statutes, executive
orders, departmental regulations, and determines the applicability
of constitutional provisions to members of the armed forces. The
decisions of the Court are of considerable importance to our nation
because they impact directly on the rights of servicemembers, the
prerogatives of commanders, and the public perception of the fair-
ness and effectiveness of the military justice system.

The legislation permits direct access to the Supreme Court, by
both the accused and the government in certain military justice
cases, via a petition for a discretionary writ of certiorari. The Com-
mittee’s recommendation does not reflect dissatisfaction with the
Court of Military Appeals or with the tenor of its decisions. The
Committee intends that the Court of Military Appeals will be the
principal source of authoritative interpretations of the law. How-
ever, the very success of the Court in institutionalizing civilian
review has called into question the basis for excluding review by
the Supreme Court. After careful consideration, the Committee
does not find this to be a situation where aspects of military society
dictate a difference between the military justice system and our
federal judicial system. Of course, the Committee intends to moni-
tor closely the impact of this significant change to the appellate
process on the military justice system overall.

The Committee is well-aware of the significant national concern
over the Supreme Court’s workload. The decision as to -whether
review will be granted under this bill is solely in the discretion of
the Supreme Court. None of the cases under this bill will fall
within the Supreme Court’s mandatory appellate jurisdiction.
Moreover, the Committee has taken steps to ensure that the bill
will not result in an undue increase in the volume of cases present-
ed to the Supreme Court. Although Supreme Court jurisdiction
over other courts generally permits review of all cases within the
lower courts’ jurisdiction, the Department of Justice recommended
that direct Supreme Court review of military justice cases be limit-
ed to those actually considered by the Court of Military Appeals,
thereby precluding direct Supreme Court review in cases where the
Court of Military Appeals declined to exercise its discretionary ju-
risdiction as well as in cases not subject to the jurisdiction of the
Court of Military Appeals. The Department of Justice offered the
following rationale for this limitation: “The propos(al) . . . would
permit appeal in a circumstance in which a decision of the Court of
Military Appeals affected military jurisprudence. To limit direct
appealability in such a way would permit the Supreme Court to
consider issues of public importance but would preserve the role of
the Court of Military Appeals as the primary civilian interpreter of
the Uniform Code of Military Justice.” Testimony before the Com-
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mittee also indicated that the legislation probably would not pro-
duce a significant increase in the number of certiorari petitions
filed with the Supreme Court, particularly in view of these limita-
tions.

In developing the certiorari proposal the Committee has tried to
strike a balance between the need to provide a reasonable opportu-
nity for Supreme Court review, the interest in preserving the place
of the Court of Military Appeals as the primary interpreter of the
UCMJ, and a justifiable concern over recent statements by a ma-
jority of the Supreme Court about the size of that Court’s docket.
This proposal places new significance on the Court of Military Ap-
peals, decision whether to hear a case on the merits. As pointed out
by the Chief Judge of that court “for an accused . . . our Court
would hold the key allowing access to the Supreme Court.” At least
one witness before the Committee expressed concern about this,
Thus, the number of cases which reach the Supreme Court becomes
dependent on the frequency with which the Court of Military Ap-
peals grants an accused’s petition for review. In the period FY
1977-FY 1981, such grants occurred in an average of 280 cases per
year.

In the federal civilian system, of course, any criminal conviction
is ultimately subject to Supreme Court review via a petition for a
writ of certiorari. Where appropriate the Committee wishes to
achieve parity with the civilian system to the maximum extent
practicable, but recognizes that the unique nature of the military
justice system dictates that the Court of Military Appeals should
remain the principle interpreter of the UCMJ and at least at the
outset, restricting direct access to the Supreme Court to cases the
Court of Military Appeals has agreed to hear is necessary as a
practical matter.

The Committee is confident that the judges of the Court of Mili-
tary Appeals will, in ruling on petitions for review, take into ac-
count the fact that denial of such a petition would preclude not
only full review in that Court but also, under this bill, direct
review in the Supreme Court. The Committee believes that the
question of what cases are heard by the Court of Military Appeals
is a matter of internal management, properly left to that Court’s
decision in accordance with guidelines expressed in that Court’s
rules. However, the Committee would hope that the Court of Mili-
tary Appeals would examine its current rules and procedures, such
as the number of votes required to grant a petition for review, and
other procedures, such as summary dispositions, in light of the
“key’” to access to the Supreme Court that it would hold if this bill
were enacted.

Section 10(a) amends chapter 81 of title 28, United States Code,
by adding a new provision, § 1259, to authorize discretionary review
by the Supreme Court through writs of certiorari in the following
cases: cases reviewed by the Court of Military Appeals under its
mandatory review jurisdiction in which the sentence, as affirmed
by a Court of Military Review, extends to death (Article 67(b)(1));
cases certified to the Court of Military Appeals by the Judge Advo-
cates General (Art. 67(b)(2); cases in which the Court of Military
Appeals granted review under Article 67(b)3); other cases in which
that Court granted relief. Under the proposed Article 67(h)(1), sec-
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tion 10(c)2) infra, direct review by the Supreme Court under sec-
tion 1259 will not extend to any action of the Court of Military Ap-
peals in refusing to grant a petition for review. As with other pro-
ceedings reviewed by the Supreme Court, the judgment of the Su-
preme Court in any case reviewed under this provision is final. The
availability of subsequent action as a matter of clemency or com-
mand discretion and the existence of collateral proceedings does
not affect the finality of the judgment or the authority of the Court
to enforce its mandate. For example, the responsibilities of the
President, the Secretary concerned, or subordinate officials under
Article 71, T4, or 75 do not affect the finality of the Supreme
Court’s judgment as to the legality of the proceedings.

Section 10(b) concerns the time limits governing applications for
Supreme Court review. Under 28 U.S.C. § 2101, the time limits are
established by statute for certain classes of cases and by the Su-
preme Court in other classes of cases (e.g., appeals from state
courts in criminal cases). In the Committee’s view, the court-mar-
tial system can be most closely compared to those types of cases
where the Supreme Court is permitted to establish by rules the
time for application. Accordingly, the language in §2101(d) has
been followed.

Section 10(c)1) amends Article 66(e) of the UCMJ to make it
clear that decisions of the Courts of Military Review are not final
until subsequent action, if any, is completed by the Court of Mili-
tary Appeals and the Supreme Court.

Section 10(c)(9) amends Article 67 of the UCMJ, as follows:

Article 67(h)(1) contains a reference to the authority for review of
the decisions of the Court of Military Appeals by the Supreme
Court. This Article also provides expressly that the Supreme Court
may not review any action of the Court of Military Appeals in re-
fusing to grant a petition for review. This section does not affect
existing law governing collateral review in the Article III courts of
cases in which the Court of Military Appeals has granted review.
The Committee intends that the availability of collateral review of
such cases be governed by whatever standards might be applicable
to the availability of collateral review of civilian criminal convic-
tions subject to direct Supreme Court review.

Article 67(h)(2) permits the accused to petition the Supreme
Court for review without prepayment of fees and costs. This is con-
sistent with the underlying policy of the UCMJ in providing serv-
%_cemembers with counsel and the right of appeal without special
ees.

Section 10(c)(3) amends Article 70 of the UCMJ which presently
authorizes judge advocates to represent the government and the ac-
cused in appellate proceedings. The amendment authorizes military
appellate counsel to represent the government and the accused in
Supreme Court proceedings. The authority to represent the govern-
ment is modified by the requirement that military counsel must be
requested by the Attorney General. This is in accord with 28 U.S.C.
§ 519, which requires the Attorney General to supervise all litiga-
tion except where otherwise authorized by law, and 28 U.S.C. § 518,
which provides that the Attorney General and the Solicitor Gener-
al shall conduct, argue, or direct all suits and appeals in the Su-
preme Court.
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Section 11 amends sections 1552 and 1553 of title 10 with respect
to review of courts-martial by the Discharge Review Boards (DRBs)
and the Boards for the Correction of Military/Naval Records
(BCMRSs). The proposed legislation makes it clear that the appellate
procedures under the UCMJ provide the sole forum under title 10,
United States Code, for a legal review of the legality of courts-mar-
tial.

When Congress established the UCMJ in 1950, it provided a com-
prehensive system for judicial review of court-martial proceedings.
Cases in which the approved sentence involves a punitive dis-
charge, death penalty, or substantial confinement are subject to
review under Article 66 by a Court of Military Review, a tribunal
in each Service comprised of senior judge advocates. Such cases are
subject to further review under Article 67 by the United States
Court of Military Appeals, an independent tribunal composed of
three civilian judges. Other general courts-martial are subject to
review in the office of the Judge Advocate General under Article
69(a). Cases involving lesser sentences or which are not appealed
are reviewed automatically by a judge advocate, Article 65 and Ar-
ticle 64, as proposed, and are subject to further review in the Office
of the Judge Advocate General under Article 69(b). In addition, the
President and the Secretaries of the military departments may
take action on a case under the President’s constitutional authority
and Articles 71, 74, and 75.

Several other provisions of title 10 of the United States Code
have led to some duplication in the procedures for review of courts-
martial. The BCMRs are empowered to modify “any military
record . . . to correct an error or remove an injustice” (10 U.S.C.
§1552). The DRBs may change any discharge or dismissal, other
than a separation by order of a general court-martial (10 U.S.C.
§1553). Under these provisions, the BCMRs have acted on a variety
of court-martial cases, and the DRBs have acted on punitive dis-
charges resulting from special courts-martial.

The BCMRs and DRBs were established at the close of World
War II, prior to enactment of the UCMJ, to relieve Congress of the
burden of correcting military records through the passage of pri-
vate bills. According to testimony from the Department of Defense,
the members of these boards generally are laymen who have no ju-
dicial training. The primary work of the boards involves review of
administrative records. The Department of Defense testified that
the boards have extremely large caseloads, with neither the time
nor the expertise for the judicial review of courts-martial. Because
the UCMJ provides a comprehensive system for appellate review
and post-conviction relief, these boards need not be involved in the
issues of law concerning the court-martial process.

The proposed legislation would make it clear that with respect to
cases tried after May 4, 1950, the BCMRs and DRBs have no au-
thority to modify, as a matter of law, findings or sentences of
courts-martial. This will have the effect of channelling all appellate
proceedings and claims for post-conviction relief into the judicial
forums established for such actions by Congress in the UCMJJ.

To the extent that other military records, such as personnel files,
are based on the results of trial by court-martial, existing proce-
dures would be available to insure that records are corrected to re-
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flect any change in the court-martial record that results from
review under the UCMJ. The BCMRs would still retain their au-
thority to correct such collateral records to reflect final action
under the UCMJ. In addition, the DRBs and BCMRs would retain
the authority to act on court-martial sentences as a matter of clem-
ency after exhaustion of remedies under the UCMJ.

Section 12 contains effective date provisions for the amendments
made by this Act and a conforming amendment to the effective
date provisions of the Military Justice Amendments of 1981. Sec-
tion 2 (definition of “judge advocate”) is effective on the first day of
the eighth month after enactment. It is a technical amendment
and applies to all cases whenever initiated. Section 3 (matters re-
lating to the military judge, counsel, and members of the court-
martial) is effective on the first day of the eighth month after en-
actment. It does not affect the designation or detail of a military
judge or counsel in accordance with the law as it existed prior to
that date. Section 4 (pretrial advice and referral of charges) applies
only to actions taken after the first day of the eighth month after
enactment. It does not affect the referral of charges in accordance
with the law as it existed prior to that date. The amendments
made by sections 5 through 7 (right to appeal, record of trial, and
review of courts-martial) apply to all cases tried on or after the
first day of the eighth month after enactment except for those
cases in which the findings and sentence are adjudged prior to that
date. Cases in which the findings and sentence are adjudged before
that date will have the record prepared and case reviewed under
the law as it existed before that date. Section 8 (controlled sub-
stances) applies only to offenses committed on or after the first day
of the eighth month after enactment. Offenses committed before
that date will be prosecuted under that law as it existed prior to
that date (e.g, under Article 134 in accordance with Executive
Order 12383). The President will issue an Executive Order govern-
ing the effective date of changes to the Manual for Courts-Martial
(Table of Maximum Punishments) in accordance with Article 56.
Section 9 (composition of the Code Committee) is effective on the
date of enactment.

Section 10 (Supreme Court review) permits the Supreme Court to
review directly decisions of the Court of Military Appeals. The
Court may initiate such direct review at any time on or after the
first day of the eighth month after enactment. The legislation con-
templates review of decisions from the Court of Military Appeals
that are issued prior to that date; but the precise details will
depend on rules issued by the Supreme Court governing submission
of petitions for review. Section 11 (correction boards and discharge
review boards) is effective on the date of enactment with respect to
cases filed after that date. This section does not affect the right of
an applicant to receive changes in a military record as a matter of
clemency so long as such change does not alter the underlying
judgment of the court-martial. The Committee intends that nothing
in Section 11 shall be construed to render invalid any rule or deci-
sion made by such Boards under provisions of law that existed on
the date of enactment.
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COMMITTEE ACTION

On March 21, 1983, the Subcommittee on Manpower and Person-
nel reported the bill favorably to the full Armed Services Commit-
tee. On March 22, 1983, the full Armed Services Committee (a
quorum being present), ordered this bill reported favorably by a
vote of 16 to 0.

CONGRESSIONAL BUDGET OrFICE CoST ESTIMATE

Section 403 of the Congressional Budget and Impoundment Con-
trol Act of 1974 requires that a budget estimate and comparison be
included in each report accompanying a bill or resolution reported
by a committee of the Senate. That estimate follows.

U.S. CONGRESS,
CONGRESSIONAL BUDGET OFFICE,
Washington, D.C., March 23, 1983.

Hon. JouaN TowER,
Chairman, Committee on Armed Services,
U.S. Senate, Washington, D.C.

DeEar MR. CHAIRMAN: Pursuant to Section 403 of the Congres-
sional Budget Act of 1974, the Congressional Budget Office has re-
viewed the Military Justice Act of 1983, as ordered reported by the
Senate Committee on Armed Services, on March 22, 1983.

The bill amends the Uniform Code of Military Justice to improve
the quality and efficiency of the military justice system, to revise
the laws concerning review of courts-maritial, and for other pur-
poses.

Only two provisions in this bill would incur an additional cost to
the government. One of these is the establishment of a commission
to study and make recommendations to the Senate and House
Armed Services Committees concerning, the sentencing authority
in court-martial cases, tenure for military judges, and other such
related items. The commission will have nine months to complete
this study. In addition, the bill would expand the membership of
the Code Committee that annually reviews the Military Justice
Act, to include two members of the public, to be appointed by the
Secretary of Defense.

Based on information provided by the Department of Defense,
CBO estimates that these two provisions would cost approximately
$100,000 in fiscal year 1984. The majority of these funds would be
for the expenses of the commission. Beyond 1984, there would be
no significant costs to the government.

Enactment of the bill would not affect the budgets of state and
local governments.

Should the Committee so desire, we would be pleased to provide
further details on this estimate.

Sincerely,
: James BLum
(For Alice M. Rivlin, Director.)
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REGULATORY IMPACT

Paragraph 11(b) of rule XXVI of the Standing Rules of the
Senate requires that a report of the regulatory impact of a bill be
included in the report on such bill. The Committee finds that in
the case of this bill there is no regulatory impact.

CHANGES 1IN ExisTING LAw MADE BY THE BILL, AS REPORTED

In compliance with paragraph 12 of Rule XXVI of the Standing
Rules of the Senate, changes in existing law made by the bill, as
reported, are shown as follows (existing law proposed to be omitted,
is enclosed in black brackets, new matter is printed in italic, exist-
ing law in which no change is proposed is shown in roman):

TITLE 10, UNITED STATES CODE—ARMED
' SERVICES

* * * * * * *

Subtitle A—General Military Law

* C* * * * * *

PART II—PERSONNEL

* * * * * * *

CHAPTER 47—UNIFORM CODE OF MILITARY JUSTICE

csh‘;‘; Sec. Art.
I.  General ProviSions.........cccueeeececereereisiesssssessssssssnsnssrassssesesssssssssne 1
II. Apprehension and Restraint ........cc.ccouvuuene 7
III. Non-Judicial Punishment.................. w“ 15
IV. Court-Martial JUriSAiCtion.......ccvueerereeieerevererrressreeensacensessesesnns 16
V. Composition of Courts-Martial... 22
VI. Pre-Trial Procedure.......... . 30
VII. Trial Procedure... . 36
VIHI. Sentences........ccoecvceeernnnee. . 55
[IX. Review of Courts-Martial..........ccvorermrmeirecserercnrensennns 593
IX.  Post-trial Procedure and Review of Courts-Martial .................... 859 59
K. Punitive AFTIClES.......cocoiivieievecrerinieiiesssssne et enstsessessasessessessssans 877 77
XI. Miscellaneous ProviSIOns ...........eeceencseriesssesseisnsseesssesesssnnns 935 135

Subchapter [—General Provisions

* * * * * * *

§ 801. Article 1. Definitions
In this chapter:
* * %k * * % *

(13) [“Judge advocate” means an officer of the Judge Advocate
General’s Corps of the Army or the Navy or an officer of the Air
Force or the Marine Corps who is designated as a judge advocate.]
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“Judge advocate”’ means—
(A) an officer of the Judge Advocate General’s Corps of the
Army or the Navy;
(B) an officer of the Air Force or the Marine Corps who is des-
ignated as a judge advocate; or
(C) an officer of the Coast Guard who is designated as a law
specialist.
(14) “Record’”, when used in connection with the proceedings of a
court-martial, means—
(A) an official written transcript, summary, or other writing
relating to the proceedings, or ‘
(B) an official audiotape, videotape, or similar material from
which sound or sound and visual images may be reproduced de-
picting the proceedings.

* * * * * * *

§ 806. Art 6. Judge advocates and legal officers

(a) The assignment for duty of judge advocates of the Army,
Navy, Air Force, [and Air Force and law specialists of the] Air
Force, and Coast Guard shall be made upon the recommendation of
the Judge Advocate General of the armed force of which they are
members. The assignment for duty of judge advocates of the
Marine Corps shall be made by direction of the Commandant of the
Marine Corps. The Judge Advocate General or senior members of
his staff shall make frequent inspections in the field in supervision
of the administration of military justice.

* * * * * * *

Subchapter III—Non-Judicial Punishment

* * * * * * *

§ 815. Art. 15. Commanding officer’s non-judicial punishment

(a * % ok
(e) A person punished under this article who considers his pun-

ishment unjust or disproportionate to the offense may, through the
proper channel, appeal to the next superior authority. The appeal
shall be promptly forwarded and decided, but the person punished
may in the meantime be required to undergo the punishment ad-
judged. The superior authority may exercise the same powers with
respect to the punishment imposed as may be exercised under sub-
section (d) by the officer who imposed the punishment. Before
acting on an appeal from a punishment of—

(1) arrest in quarters for more than seven days;

(2) correctional custody for more than seven days;

(8) forfeiture of more than seven days’ pay;

(4) reduction of one or more pay grades from the fourth or a

higher pay grade;

(5) extra duties for more than 14 days;

(6) restriction for more than 14 days; or

(7) detention of more than 14 days’ pay;
the authority who is to act on the appeal shall refer the case to a
judge advocate [of the Army, Navy, Air Force, or Marine Corps, or
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a law specialist or lawyer of the Coast Guard or] or a lawyer of the
Department of Transportation for consideration and advice, and
may so refer the case upon appeal from any punishment imposed
under subsection (b).

* * * * * * *

Subchapter IV—Court-Martial Jurisdiction

* * * * * * *

§ 816. Art 16. Courts-martial classified

The three kinds of court-martial in each of the armed forces
are—
(1) general courts-martial, consisting of—
(A) a military judge and not less than five members; or
(B) only a military judge, if before the court is assembled
the accused, knowing the identity of the military judge
and after consultation with defense counsel, requests
orally on the record or in writing a court composed only of
a military judge and the military judge approves;
(2) special courts-martial, consisting of—
(A) not less than three members; or
(B) a military judge and not less than three members; or
(C) only a military judge, if one has been detailed to the
court, and the accused under the same conditions as those
prescribed in clause (1)(B) so requests; and
(8) summary courts-martial, consisting of one commissioned

officer.
* . ® * * * Tk
SuBcHAPTER V—COMPOSITION OF COURTS-MARTIAL
* * * * * * *

§ 825. Art. 25. Who may serve on courts-martial

* * * * * * *

(e) Before the court assembles for the trial of a case, the convening
authority may excuse individual court members from participating
in the case. The convening authority may under regulations pre-
scribed by the Secretary concerned, delegate his authority under this
subsection to the staff judge advocate, legal officer, or other princi-
pal assistant to the convening authority.

* * * * * B *

§ 826. Art. 26. Military judge of a general or special court-martial

(a) [The authority convening a general court-martial shall, and,
subject to regulations of the Secretary concerned, the authority
convening a special court-martial may, detail a military judge
thereto. A military judge shall preside over each open session of
the court-martial to which he has been detailed.] Under regula-
tions of the Secretary concerned, a military judge shall be detailed
to each general court-martial and, subject to such regulations, may
be detailed to any special court-martial. The military judge shall
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preside over each open session of the court-martial to which he has
been detailed.

* * * * * * *

(¢) [The military judge of a general court-martial shall be desig-
nated by the Judge Advocate General, or his designee, of the armed
force of which the military judge is a member for detail by the con-
vening authority, and, unless] The military judge of a general
court-martial shall be designated by the Judge Advocate General, or
his designee, of the armed force in which the military judge is a
member for detail in accordance with the regulations prescribed
under subsection (a). Unless the court-martial was convened by the
President or the Secretary concerned, neither the convening au-
thority nor any member of his staff shall prepare or review any
report concerning the effectiveness, fitness, or efficiency of the mil-
itary judge so detailed, which relates to his performance of duty as
a military judge. A commissioned officer who is certified to be
qualified for duty as a military judge of a general court-martial
may perform such duties only when he is assigned and directly re-
sponsible to the Judge Advocate General, or his designee, of the
armed force of which the military judge is member and may per-
form duties of a judicial or nonjudicial nature other than those re-
lating to his primary duty as a military judge of a general court-
martial when such duties are assigned to him by or with the ap-
proval of that Judge Advocate General or his designee.

* * * * * * *

§ 827. Art. 27. Detail of trial counsel and defense counsel

(@) [For each general and special court-martial the authority
convening the court shall detail trial counsel and defense counsel,
and such assistants as he considers appropriate.] Under regula-
tions of the Secretary concerned, trial counsel and defense counsel
shall be detailed for each general and special court-martial. Such
regulations shall also provide that assistant trial counsel and as-
sistant and associate defense counsel may also be detailed to such
courts-martial. No person who has acted as investigating officer,
military judge, or court member in any case may act later as trial
counsel, assistant trial counsel, or, unless expressly requested by
the accused, as defense counsel or assistant or associate defense
counsel in the same case. No person who has acted for the prosecu-
tion may act later in the same case for the defense, nor may any
person who has acted for the defense act later in the same case for
the prosecution.

(b) Trial counsel or defense counsel detailed for a general court-
martial—

(1) must be a judge advocate [of the Army, Navy, Air Force,
or Marine Corps or a law specialist of the Coast Guard,] who
is a graduate of an accredited law school or is a member of the
bar of a Federal court or of the highest court of a State; or
must be a member of the bar of a Federal court or of the high-
est court of a State; and
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(2) must be certified as competent to perform such duties by
the Judge Advocate General of the armed force of which he is
a member.

(0 in the case of a special court-martial— v

(1) the accused shall be afforded the opportunity to be repre-
sented at the trial by counsel having the qualifications pre-
scribed under section 827(b) of this title (article 27(b)) unless
counsel having such qualifications cannot be obtained on ac-
count of physical conditions or military exigencies. If counsel
having such qualifications cannot be obtained, the court may
be convened and the trial held but the convening authority
shall make a detailed written statement, to be appended to the
record, stating why counsel with such qualifications could not
be obtained,;

(2) if the trial counsel is qualified to act as counsel before a
general court-martial, the defense counsel detailed by the con-
vening authority must be a person similarly qualified; and

(8) if the trial counsel is a judge advocate, [or a law special-
ist,] or a member of the bar of a Federal court or the highest
court of a State, the defense counsel detailed by the convening
authority must be one of the foregoing.

* * * * * * *

§ 829. Art. 29. Absent and additional members

(a) No member of a general or special court-martial may be
absent or excused after the court has been assembled for the trial
of the accused [except for physical disability or as a result of a
challenge or by order of the convening authority for good cause.]
unless excused by the military judge as a result of a challenge or for
Pphysical disability or for other good cause, or by order of the conven-
ing authority for good cause.

* * * * * * *

Subchapter VI—Pre-Trial Procedure

* * * * oo * *

§ 834. Art. 34. Advice of staff judge advocate and reference for
trial

(a) Before directing the trial of any charge by general court-mar-
tial, the convening authority shall refer it to his staff judge advo-
cate or legal officer for consideration and advice. [The convening
authority may not refer a charge to a general court-martial for
trial unless he has found that the charge alleges an offense under
this chapter and is warranted by evidence indicated in the report
of investigation.] The convening authority may not refer a specifi-
cation under a charge to a general court-martial for trial unless he
has been advised in writing by the staff judge advocate that—

(1) the specification alleges an offense under this chapter,

(2) the specification is warranted by the evidence indicated in
the report of investigaton, if any, and

(3) a court-martial would have jurisdiction over the accused
and the offense.
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(b) The advice of the staff judge advocate required under subsec-
tion (a) shall include a written and signed statement by the staff
Jjudge advocate expressing the conclusions of the staff judge advo-
cate with respect to each matter set forth in subsection (a) and the
action the staff judge advocate recommends that the convening au-
thority take regarding the specification. If the specification is re-
ferred for trial, the recommendation of the staff judge advocate
shall accompany the specification.

[®)] () If the charges or specifications are not formally correct
or do not conform to the substance of the evidence contained in the
report of the investigating officer, formal corrections, and such-
changes in the charges and specifications as are needed to make
them conform to the evidence, may be made.

* * * * * * *

Subchapter VII—Trial Procedure

* * * * * * *

§ 838. Art. 38. Duties of trial counsel émd defense counsel

(a) The trial counsel of a general or special court-martial shall
prosecute in the name of the United States, and shall, under the
direction of the court, prepare the record of the proceedings.

(b)1) The accused has the right to be represented in his defense
before a general or special court-martial or at an investigation
under section 832 of this title (article 32) as provided in this subsec-
tion.

(2) The accused may be represented by civilian counsel if pro-
vided by him.

(3) The accused may be represented—

(A) by military counsel detailed under section 827 of this title
(article 27); or

(B) by military counsel of his own selection if that counsel is
reasonably available (as determined under regulations pre-
scribed under paragraph (7)).

(4) If the accused is represented by civilian counsel, military
counsel detailed or selected under paragraph (3) shall act as asso-
ciate counsel unless excused at the request of the accused.

(5) Except as provided under paragraph (6), if the accused is rep-
resented by military counsel of his own selection under paragraph
(3)(B), (ainy military counsel detailed under paragraph (3XA) shall be
excused.

(6) The accused is not entitled to be represented by more than
one military counsel. [However, a convening authority, in his sole
discretion—

. (A) may detail additional military counsel as assistant defense

counsel; and

(B) if the accused is represented by military counsel of his own
selection under paragraph (3)B), may approve a request from
the accused that military counsel detailed under paragraph
(3)(A) act as associate defense counsel.] The individual empow-
ered to detail counsel under section 827 of this title (article 27),
in his sole discretion, may detail additional military counsel as
assistant defense counsel and, if the accused is represented by
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military counsel of his own selection under paragraph (3)(B),
may approve a request from the accused that military counsel
detailed under paragraph (3)(A) act as associate defense counsel.

(7) The Secretary concerned shall, by regulation, define ‘“reason-
ably available” for the purpose of paragraph (3)(B) and establish
procedures for determining whether the military counsel selected
by an accused under that paragraph is reasonably available. Such
definition may not prescribe any limitation on the reasonable avail-
ability of counsel based solely on the grounds that the counsel se-
lected by the accused is from an armed force other than the one of
which the accused is a member. To the maximum extent practica-
ble, such regulations shall establish uniform policies among the
armed forces while recognizing the differences in the circumstances
and needs of the various armed forces. The Secretary concerned
shall submit copies of regulations prescribed under this paragraph
to the Committees on Armed Services of the Senate and House of
Representatives.

(©) [In every court-martial proceeding, the defense counsel may,
in the event of conviction, forward for attachment to the record of
proceedings a brief of such matters as he feels should be considered
in behalf of the accused on review, including any objection to the
contents of the record which he considers appropriate.] In any
court-martial proceeding resulting in a conviction, the defense coun-
sel may forward for attachment to the record of proceedings a brief
of such matters as he feels should be considered in behalf of the ac-
cused on review (including any objection to the contents of the
record which he considers appropriate) may assist the accused in
the submission of matters under section 860 of this title (article 60),
and shall, subject to regulations of the President, perform other acts
authorized by this chapter.

* * * * * * *

§ 842. Art. 42. Oaths

(a) Before performing their respective duties, military judges,
members of general and special courts-martial, trial counsel, assist-
ant trial counsel, defense counsel, assistant or associate defense
counsel, reporters, and interpreters shall take an oath to perform
their duties faithfully. The form of an oath, the time and place of
the taking thereof, the manner of recording the same, and whether
the oath shall be taken for all cases in which these duties are to be
performed or for a particular case, shall be as prescribed in regula-
tions of the Secretary concerned. These regulations may provide
that an oath to perform faithfully duties as a military judge, trial
counsel, assistant trial counsel, defense counsel, or assistant or as-
sociate defense counsel may be taken at any time by any judge ad-
vocate[, law specialist,] or other person certified to be qualified or
competent for the duty, and if such an oath is taken it need not
again be taken at the time the judge advocate[, law specialist,] or
other person is detailed to that duty. '

gtlll) Each witness before a court-martial shall be examined on
oath.
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§ 849, Art. 49. Depositions

* * * * * * *

(d) A duly authenticated deposition taken upon reasonable notice
to the other parties, so far as otherwise admissible under the rules
of evidence, may be read in evidence or, in the case of audiotape,
videotape, or similar material, may be played before any military
court or commission in any case not capital, or in any proceeding
before a court of inquiry or military board, if it appears—

(1) that the witness resides or is beyond the State, Territory,
Commonwealth, or District of Columbia in which the court,
commission, or board is ordered to sit, or beyond 100 miles
from the place of trial or hearing;

(2) that the witness by reason of death, age, sickness, bodily
infirmity, imprisonment, military necessity, nonamenability to
process, or other reasonable cause, is unable or refuses to
appear and testify in person at the place of trial or hearing; or

(3) that the present whereabouts of the witness is unknown.

(e) Subject to subsection (d), testimony by deposition may be pre-
sented by the defense in capital cases.

(0 Subject to subsection (d), a deposition may be read in evidence
or, in the case of audiotape, videotape, or similar material, may be
played in any case in which the death penalty is authorized but is
not mandatory, whenever the convening authority directs that the
case be treated as not capital, and in such a case a sentence of
death may not be adjudged by the court-martial.

* * * * * * *

§ 854. Art. 54. Record of trial

(a) Each general court-martial shall keep a separate record of the
proceedings in each case brought before it, and the record shall be
authenticated by the signature of the military judge. If the record
cannot be authenticated by the military judge by reason of his
death, disability, or absence, it shall be authenticated by the signa-
ture of the trial counsel or by that of a member if the trial counsel
is unable to authenticate it by reason of his death, disability, of ab-
sense. In a court-martial consisting of only a military judge the
record shall be authenticated by the court reporter under the same
conditions which would impose such a duty on a member under
this subsection. [If the proceedings have resulted in an acquittal of
all charges and specifications or, if not affecting a general or flag
officer, in a sentence not including discharge and not in excess of
that which may otherwise be adjudged by a special court-martial,
the record shall contain such matters as may be prescribed by reg-
ulations of the President.]

(b) Each special and summary court-martial shall keep a sepa-
rate record of the proceedings in each case, and the record [shall
contain the matter and] shall be authenticated in the manner re-
quired by such regulations as the President may prescribe.

(cX1) A complete record of the proceedings and testimony shall be
prepared in all general court-martial cases in which the sentence
adjudged includes death, a dismissal, a discharge, or, if the sen-
tence adjudged does not include a discharge, any other punishment
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which exceeds that which can otherwise be adJudged by a special,
court-martial and in all special court-martial cases in which the
sentence adjudged includes a bad-conduct discharge. :

(2) In all other cases, the record shall contain such matter as the
President may prescribe.

[(©] ) A copy of the record of the proceedings of each general
and special court-martial shall be given the accused as soon as it is
authenticated.

* * * * * * ®

Subchapter VIII—Sentences

* * * * * * *

§ 857. Art. 57. Effective date of sentences

(a) [Whenever a sentence of a court-martial as lawfully adjudged
and approved includes a forfeiture of pay or allowances in addition
to confinement not suspended or deferred, the forfeiture may apply
to pay or allowances becoming due on or after the date the sen-
tence is approved by the convening authority. No forfeiture may
extend to any pay or allowances accrued before that date.J No for-
feiture may extend to any pay or allowances accrued before the date
on which the sentence is approved by the person acting under sec-
tion 860(c) of this title (article 60(c).

* * * * * * *

[Subchapter IX—Review of Courts-Martial]
Subchapter IX.—Post-Trial Procedure and Review of Courts-Martial

859. 59. Error of law; lesser included offense.

[860. 60. Initial action on the record.]

[861. 61. Same—General court-martial records.]

[862. 62. Reconsideration and revision.]

860. 60. Action by the convening authority.

861. 61. Waiver or withdrawal of appeal.

862. 62. Appeal by the United States.

863. 63. Rehearings.

[864. o64. Approval by the convening authority.]

[865. 65. Disposition of records after review by the convening authority.]
864. 64. Review by a judge advacate.

865. 65. Disposition of records.

866. 66. Review by Court of Military Review.

867. 67. Review by the Court of Military Appeals.

868. 68. Branch offices.

869. 69. Review in the office of the Judge Advocate General.
870. 70. Appellate counsel.

871. 71. Execution of sentence; suspension of sentence.
872. 72. Vacation of suspension.

873. 73. Petition for a new trial.

874. 74. Remission and suspension.

875. 75. Restoration.
876. 76. Finality of proceedings, findings, and sentences.
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Sec. Art.
876a. T6a. Leave required to be taken pending review of certain court-martial
convictions.
* * * * * * *

8§ 860. Art. 60. Initial action on the record

[After a trial by court-martial the record shall be forwarded to
the convening authority, and action thereon may be taken by the
person who convened the court, a commissioned officer command-
ing for the time being, a successor in command, or any officer exer-
cising general court-martial jurisdiction.]

§860. Art. 60. Action by the convening authority

(a) The findings and sentence of a court-martial shall be reported
promptly to the convening authority after the announcement of the
sentence.

(b)) Within 30 days after the sentence of a court-martial is an-
nounced, the accused may submit to the convening authority mat-
ters for consideration by the convening authority with respect to the
findings and the sentence. If the accused shows that additional
time is required to enable the accused to submit such matters, the
convening authority or other person taking action under this sec-
tion, for good cause, may extend the period for not more than 30 ad-
ditional days.

(cX1) Exercise of the authority to modify the findings and sentence
of a court-martial is a matter of command prerogative involving the
sole discretion of the convening authority. Under regulations of the
Secretary concerned, this discretion may be exercised by a commis-
sioned officer commanding for the time being, a successor in com-
mand, or any person exercising general court-martial jurisdiction.

(9) Action on the sentence of a court-martial shall be taken after
consideration of any matters submitted by the accused under subsec-
tion (b) and, if applicable, under subsection (d), or after the time for
submitting such matters expires, whichever is earlier, subject to reg-
ulations of the Secretary concerned. The convening authority or
other person taking such action, in his sole discretion, may approve,
disapprove, commute, or suspend the sentence in whole or in part.

(3) Action on the findings of a court-martial is not required. How-
ever, the convening authority or other person taking action on the
sentence may, in such person’s sole discretion—

(A) dismiss any charge or specification by setting aside a find-
ing of guilty thereto; or

(B) change to an appropriate lesser included offense a finding
of guilty to a charge or specification. '

(d) Before acting under this section on any general court-martial
case or any special court-martial case that includes a bad-conduct
discharge, the convening authority or other person taking action
under this section shall consider the written recommendation of his
staff judge advocate or legal officer. The convening authority or
other person taking action under this section shall refer the record
of trial to this staff judge advocate or legal officer and the staff
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Judge advocate or legal officer shall use such record in the prepara-
tion of his recommendation. The recommendation of the staff judge
advocate or legal officer shall include such matters as the President
may prescribe and shall be served on the accused, who shall have
five days from the date of receipt in which to submit any matter in
response. The convening authority or other person taking action
under this section, for good cause, may extend that period for up to
an additional 20 days. Failure to object in the response to the rec-
ommendation or to any matters attached thereto waives the right to
object thereto.

(eX1) The convening authority or other person taking action under
this section, in his sole discretion, may order proceedings in revision
or a rehearing.

(2) Proceedings in revision may be ordered when there is an appar-
ent error or omission in the record or when the record shows im-
proper or inconsistent action with respect to the findings or sentence
that can be rectified without material prejudice to the substantial
rights of the accused. In no case, however, may a proceeding in revi-
sion—

(A) reconsider a finding of not guilty of any specification or a
ruling which amounts to a finding of not guilty;

(B) reconsider a finding of not guilty of any charge, unless
there has been a finding of guilty under a specification laid
under that charge, which sufficiently alleges a violation of
some article of this chapter; or

(C) increase the severity of the sentence unless the sentence
prescribed for the offense 1s mandatory.

(3) A rehearing may be ordered by the convening authority or
other person taking action under this section if he disapproves the
findings and sentence and statles the reasons for disapproval of the
findings. If such person disapproves the findings and sentence and
does not order a rehearing, he shall dismiss the charges. A rehear-
ing as to the findings may not be ordered where there is a lack of
sufficient evidence in the record to support the findings. A rehearing
as to the sentence may be ordered if the convening authority or
other person taking action under this subsection disapproves the
sentence.

[§ 861. Art. 61. Same—General court-martial records

[The convening authority shall refer the record of each general
court-martial to his staff judge advocate or legal officer, who shall
submit his written opinion thereon to the convening authority. If
the final action of the court has resulted in acquittal of all charges
and specifications, the opinion shall be limited to questions of juris-
diction and shall be forwarded with the record to the Judge Advo-
cate General of the armed force of which the accused is
member.] : ~

§861. Art 61. Waiver or withdrawal of appeal

(a) In each case subject to review under sections 866 (article 66) or
869 (a) (article 69 (a) of this title, except a case in which the sen-
tence as approved under section 860(c) of this title (article 60(c) in-
cludes death, the accused may file with the convening authority a
statement expressly waiving the right to appellate review. An ex-
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press watver of the right to appellate review shall be signed by the
accused and defense counsel. The statement shall be filed within
ten days after the action under section 860(c) of this title (article
60(c)) is served on the accused or his counsel. The convening authori-
ty, for good cause, may extend that period for not more than 30 ad-
ditional days.

(b) Except in a case in which the sentence as approved under sec-
tion 860(c) of this title (article 60(c) includes death, the accused, at
any time, may withdraw an appeal. ‘

(¢) A waiver or withdrawal of an appeal under this section bars
rez;iew under section 866 (article 66) or 869(a) (article 69(a)) of this
title.

[§ 862. Art. 62. Reconsideration and revision

[(a) If a specification before a court-martial has been dismissed
on motion and the ruling does not amount to a finding of not
guilty, the convening authority may return the record to the court
for reconsideration of the ruling and any further appropriate
action.

L(b) Where there is an apparent error or omission in the record
or where the record shows improper or inconsistent action by a
court-martial with respect to a finding or sentence which can be
rectified without material prejudice to the substantial rights of the
accused, the convening authority may return the record to the
court for appropriate action. In no case, however, may the record
be returned—

LD for reconsideration of a finding of not guilty of any spec-
ification, or a ruling which amounts to a finding of not guilty;

[(2) for reconsideration of a finding of not guilty of any
charge, unless the record shows a finding of guilty under a
specification laid under that charge, which sufficiently alleges
a violation of some article of this chapter; or

[3) for increasing the severity of the sentence unless the
sentence prescribed for the offense is mandatory.] '

§862. Art 62. Appeal by the United States

(@) In any trial by court-martial over which a military judge pre-
sides and in which a punitive discharge may be adjudged, the
United States may appeal any order or ruling that terminates the
proceedings with respect to a charge or specification or which ex-
cludes evidence that is substantial proof of a fact material in the
proceeding, except that no such appeal shall lie from an order or
ruling that is or amounts to, a finding of not guilty. The trial coun-
sel shall provide the military judge with written notice of appeal
from an order or ruling authorized to be appealed under this section
within seventy-two hours of such order or ruling. Such notice shall
include a certification that the appeal is not taken for the purpose
of delay and, when applicable, that the evidence is substantial proof
of a fact material in the proceeding. If the United States takes an
appeal under this section, appellate counsel shall diligently pros-
ecute the appeal.

(b) An appeal under this section shall be forwarded by an appro-
priate means directly to the Court of Military Review and shall,
whenever practicable, have priority over all other proceedings before
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that court. In determining an appeal under this section, such Court
of Military Review may take action only with respect to matters of
law, notwithstanding section 866(c) of this title (article 66(c).

(¢c) Any period of delay resulting from an appeal under this sec-
tion shall be excluded in deciding any issue regarding denial of a
speedy trial, unless it is determined that the appeal was filed solely
for the purpose of delay with the knowledge that it was totally
frivolous and without merit.

§ 863. Art. 63. Rehearings

[(a) If the convening authority disapproves the findings and sen-
tence of a court-martial he may, except where there is lack of suffi- .
cient evidence in the record to support the findings, order a rehear-
ing. In such a case he shall state the reasons for disapproval. If he
disapproves the findings and sentence and does not order a rehear-
ing, he shall dismiss the charges.]

[()] Each rehearing authorized under this chapter shall take
place before a court-martial composed of members not members of
the court-martial which first heard the case. Upon a rehearing the
accused may not be tried for any offense of which he was found not
guilty by the first court-martial, and no sentence in excess of or
more severe than the original sentence may be imposed, unless the
sentence is based upon a finding of guilty of an offense not consid-
ered upon the merits in the original proceedings, or unless the sen-
tence prescribed for the offense is mandatory. If the sentence ap-
proved after the first court-martial was in accordance with a pre-
trial agreement and the accused at the rehearing changes his plea
with respect to the charges or specifications upon which the pretrial
aggreement was based, or otherwise does not comply with the pre-
trial agreement, the sentence as to those charges or specifications
may include any punishment not in excess of that adjudged lawful-
ly at the initial trial.

[§ 864. Art. 64. Approval by the convening authority

[In acting on the findings and sentence of a court-martial, the
convening authority may approve only such findings of guilty, and
the sentence or such part or amount of the sentence, as he finds
correct in law and fact and as he in his discretion determines
should be approved. Unless he indicates otherwise, approval of the
sentence is approval of the findings and sentence.]

§ 864. Art. 64. Review by a judge advocate

(a) Each case in which there has been a finding of guilty that is
not reviewed under section 866 (article 66) or 869(a) (article 69(a)) of
this title shall be reviewed by a judge advocate under regulations of
the Secretary concerned. A person is not eligible to review a case
under this subsection if he has acted in the same case as an accuser,
investigating officer, member of the court, military judge, or coun-
sel, or has otherwise acted on behalf of the prosecution or defense.
The judge advocate’s review shall be in writing and shall contain
the following:

(1) Conclusions as to whether—
(A) the court had jurisdiction over the accused and the

offense, :
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(B) the charge and specification stated an offense, and
(C) the sentence was within the limits prescribed as a
matter of law.

(2) A response to each written allegation of error made by the
accused.

(3 If the case is forwarded under subsection (b), a recommen-
dation as to the appropriate action to be taken and an opinion
as to whether corrective action is required as a matter of law.

(&) The record of trial and related documents in cases reviewed
under subsection (a) shall be transmitted for action to the officer ex-
ercising general court-martial jurisdiction over the accused at the
time the court was convened (or to that officer’s successor in com-
mand) when—

(1) the judge advocate who reviewed the case recommends cor-
rective action;

(2) the sentence approved under section 860(c) of this title (ar-
ticle 60(c) extends to dismissal, a bad-conduct or dishonorable
discharge, or confinement for more than six months; or

(3) such action is otherwise required by regulations of the Sec-
retary concerned.

(cX1) The officer to whom the record of trial and related docu-
ments are transmitted under subsection (b) may—

(4) disapprove or approve the findings or sentence, in whole
or in part;

" (B) remit, commute, or suspend the sentence in whole or in

part;

(C) except where the evidence was insufficient at the trial to
support the findings, order a rehearing on the findings, the sen-
tence, or both; or

(D) dismiss the charges.

(9) If a rehearing is ordered but the convening authority finds a
rehearing impracticable, he shall dismiss the charges.

(%) If the judge advocate states that corrective action is required
as a matter of law and the officer required to take action under sub-
section (c) of this section does not take action that is at least as fa-
vorable to the accused as that recommended by the judge advocate,
the record of trial and action thereon shall be sent to the Judge Ad-
vocate General for review under section 869(b) of this title (article

69(b).

[§ 865. Art. 65. Disposition of records after review by the conven-
ing authority

[(a) When the convening authority has taken final action in a
general court-martial case, he shall send the entire record, includ-
ing his action thereon and the opinion or opinions of the staff judge
aiivocate or legal officer, to the appropriate Judge Advocate Gener-
al.

L) If the sentence of a special court-martial as approved by the
convening authority includes a bad-conduct discharge, whether or
not suspended, the record shall be sent to the officer exercising
general court-martial jurisdiction over the command to be reviewed
in the same manner as a record of trial by general court-martial or
directly to the appropriate Judge Advocate General to be reviewed
by a Court of Military Review. If the sentence as approved by an
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officer exercising general court-martial jurisdiction includes a bad-
conduct discharge, whether or not suspended, the record shall be
sent to the appropriate Judge Advocate General to be reviewed by
a Court of Military Review.

[(c) All other special and summary court-martial records shall
be reviewed by a judge advocate of the Army, Navy, Air Force, or
Marine Corps, or a law specialist or lawyer of the Coast Guard or
Department of the Treasury, and shall be transmitted and disposed
of as the Secretary concerned may prescribe by regulation.]

§ 865. Art. 65. Disposition of records

(@) In a case subject to appellate review under section 866 (article
66) or 869(a) (article 69(a)) of this title in which such review is not
waived under section 861 of this title (article 61), the record of trial
and action thereon shall be transmitted to the Judge Advocate Gen-
eral for appropriate action.

(b) Except as otherwise required by this chapter, all other records
of trial and related documents shall be transmitted and disposed of
as the Secretary concerned may prescribe by regulation.

§ 866. Art. 66. Review by Court of Military Review

(a) Each Judge Advocate General shall establish a Court of Mili-
tary Review which shall be composed of one or more panels, and
each such panel shall be composed of not less than three appellate
military judges. For the purpose of reviewing court-martial cases,
the court may sit in panels or as a whole in accordance with rules
prescribed under subsection (f). Any decision of a panel may be re-
considered by the court sitting as a whole in accordance with such
rules. Appellate military judges who are assigned to a Court of Mil-
itary Review may be commissioned officers or civilians, each of
whom must be a member of a bar of a Federal court or of the high-
est court of a State. The Judge Advocate General shall designate as
chief judge one of the appellate military judges of the Court of Mil-
itary Review established by him. The chief judge shall determine
on which panels of the court the appellate judges assigned to the
court will serve and which military judge assigned to the court will
act as the senior judge on each panel.

(b) [The Judge Advocate General shall refer to a Court of Mili-
tary Review the record in every case of trial by court-martial in
which the sentence, as approved, affects a general or flag officer or
extends to death, dismissal of a commissioned officer, cadet, or mid-
shipman, dishonorable or bad-conduct discharge, or confinement
for one year or more.] The Judge Advocate General shall refer to a
Court of Military Review the record in every case of trial by court-
martial—

(1) in which the sentence as approved, extends to death; or
(9) in which—

(A) the sentence, as approved, extends to dismissal of a
commissioned officer, a cadet, or midshipman, dishonor-
able or a bad-conduct discharge, or confinement for one
year or more; and
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(B) the right to appellate review has not been waived or
an appeal withdrawn under section 861 of this title (article
61).

* * * * * * *

(e) The Judge Advocate General shall, unless there is to be fur-
ther action by the President, the Secretary concerned, [or the
Court of Military Appeals] the Court of Military Appeals, or the
Supreme Court instruct the convening authority to take action in
accordance with the decision of the Court of Military Review. If the
Court of Military Review has ordered a rehearing but the conven-
ing authority finds a rehearing impracticable, he may dismiss the
charges.

* * * * * * *

§ 867. Art. 67. Review by the Court of Military Appeals

* * * * * * *

(b) The Court of Military Appeals shall review the record in—

(1) all cases in which the sentence, as affirmed by a Court of
Military Review, [affects a general or flag officer or] extends
to death;

(2) all cases reviewed by a Court of Military Review which
the Judge Advocate General orders sent to the Court of Mili-
tary Appeals for review; and

(3) all cases reviewed by a Court of Military Review in
which, upon petition of the accused and on good cause shown,
the Court of Military Appeals has granted a review.

* * * * * * *

(@ L[The Court of Military Appeals and the Judge Advocates
General] A committee consisting of the Court of Military Appeals,
the Judge Advocates General of the Army, Navy, and Air Force, the
Chief Counsel, United States Coast Guard, the Director, Judge Ad-
vocate Division, Headquarters, United States Marine Corps, and two
members of the public appointed by the Secretary of Defense shall
meet at least annually to make a comprehensive survey of the op-
eration of this chapter and report to the Committees on Armed
Services of the Senate and of the House of Representatives and to
the Secretary of Defense, the Secretaries of the military depart-
ments, and the Secretary of the Treasury, the number and status
of pending cases and any recommendations relating to uniformity
of policies as to sentences, amendments to this chapter, and any
other matters considered appropriate. Each public member of the
committee shall be a recognized authority in military justice or
criminal law and shall be appointed for a term of three years. The
Federal Advisory Committee Act (5 U.S.C. App. I) shall not apply to
the committee established under this subsection.

(h)(1) Decisions of the Court of Military Appeals are subject to
review by the Supreme Court by writ of certiorart as provided in sec-
tion 1259 of title 28. The Supreme Court may not review by such
writ of certiorari any action of the Court of Military Appeals in re-
fusing to grant a petition for review.
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(2) The accused may petition the Supreme Court for a writ of cer-
tiorari without prepayment of fees and costs or security therefor and
without filing the affidavit required by section 1915(a) of title 28.

* * * * * * *

§ 869. Art. 69. Review in the office of the Judge Advocate General

[Every record of trial by general court-martial, in which there
has been a finding of guilty and a sentence, the appellate review of
which is not otherwise provided for by section 866 of this title (arti-
cle 66), shall be examined in the office of the Judge Advocate Gen-
eral. If any part of the findings or sentence is found unsupported in
law, or if the Judge Advocate General so directs, the record shall
be reviewed by a board of review in accordance with section 866 of
this title (article 66), but in that event there may be no further
review by the Court of Military Appeals except under section
867(b)(2) of this title (article 67(b)2). Notwithstanding section 876 of
this title (article 76), the findings or sentence, or both, in a court-
martial case which has been finally reviewed, but has not been re-
viewed by a Court of Military Review may be vacated or modified,
in whole or in part, by the Judge Advocate General on the ground
of newly discovered evidence, fraud on the court, lack of jurisdic-
tion over the accused or the offense, or error prejudicial to the sub-
stantial rights of the accused. When such a case is considered upon
application of the accused, the application must be filed in the
Office of the Judge Advocate General by the accused before—

[ (1) October 1, 1983; or
[(2) the last day of the two-year period beginning on the
date the sentence is approved by the convening authority or, in
a special court-martial case which requires action under sec-
tion 865(b) of this title (article 65(b)), the officer exercising gen-
eral court-martial jurisdiction.
whichever is later, unless the accused establishes good cause for
failure to file within that time.]

(@) The record of trial in each general court-martial that is not
otherwise reviewed under section 866 of this title (article 66) shall
be examined in the office of the Judge Advocate General if there is
a finding of guilty and the accused does not waive or withdraw his
right to appellate review under section 861 of this title (article 61).
If any part of the findings or sentence is found to be unsupported in
law or if reassessment of the sentence is appropriate, the Judge Ad-
vocate General may modify or set aside the findings or sentence or
both. If the Judge Advocate General so directs, the record shall be
reviewed by a Court of Military Review under section 866 of this
title (article 66), but in that event there may be no further review by
the Court of Military Appeals except under section 867(b)(2) of this
title (article 67(b)(2).

(b) The findings or sentence or both in a court-martial case not
reviewed under subsection (a) or under section 866 of this title (arti-
cle 66) may be modified or set aside by the Judge Advocate General
on the ground of newly discovered evidence, fraud on the court, lack
of jurisdiction over the accused or the offense, error prejudicial to
the substantial rights of the accused, or the appropriateness of the
sentence. If such a case is considered upon application of the ac-



56

cused, the application must be filed in the office of the Judge Advo-
cate General by the accused on or before the last day of the two-yeur
period beginning on the date the sentence is approved under section
860(c) of this title (article 60(c), unless the accused establishes good
cause for failure to file within that time.

(©) If the Judge Advocate General sets aside the findings or sen-
tence, he may, except when the setting aside is based on lack of suf-
ficient evidence in the record to support the findings, order a rehear-
ing. If he sets aside the findings and sentence and does not order a
rehearing, he shall order that the charges be dismissed. If the Judge
Advocate General orders a rehearing but the convening authority
finds a rehearing impractical, the convening authority shall dismiss
the charges.

§ 870. Art. 70. Appellate counsel

(@) The Judge Advocate General shall detail in his office one or
more commissioned officers as appellate Government counsel, and
one or more commissioned officers as appellate defense counsel,
wlac:) are qualified under section 827(b)X1) of this title (article
27(b)(1)).

(b) Appellate Government counsel shall represent the United
States before the Court of Military Review or the Court of Military
Appeals when directed to do so by the Judge Advocate General. Ap-
pellate Government counsel may represent the United States before
the Supreme Court in cases arising under this chapter when request-
ed to do so by the Attorney General.

(c) [Appellate defense counsel shall represent the accused before
the Court of Military Review or the Court of Military Appeals—

[(1) when he is requested to do so by the accused;

[(2) when the United States is represented by counsel; or

[(8) when the Judge Advocate General has sent a case to the
Court of Military Appeals.]

Appellate defense counsel shall represent the accused before the
Court of Military Review, the Court of Military Appeals, or the Su-
preme Court—

(1) when requested by the accused;

(2) when the United States is represented by counsel; or

(3) when the Judge Advocate General has sent the case to the
Court of Military Appeals.

(d) [The accused has the right to be represented before the Court
of Military Appeals or the Court of Military Review by civilian
counsel if provided by him.] The accused has the right to be repre-
sented before the Court of Military Review, the Court of Military
_;llppeals, or the Supreme Court by civilian counsel if provided by

un.

* * * * * * *

§ 871. Art. 71, Execution of sentence; suspension of sentence

(a) [No court-martial sentence extending to death or involving a
general or flag officer may be executed until approved by the Presi-
dent. He shall approve the sentence or such part, amount, or com-
muted form of the sentence as he sees fit, and may suspend the ex-
ecution of the sentence or any part of the sentence, as approved by
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him, except a death sentence.] That part of a court-martial sen-
tence providing for death may not be executed until approved by the
President. In such a case, the President may commute, remit, or sus-
pend the sentence, or any part thereof, as he sees fit. That part of
the sentence providing for death may not be suspended.

(b) [No sentence extending to the dismissal of a commissioned
officer (other than a general or flag officer), cadet, or midshipman
may be executed until approved by the Secretary concerned, or
such Under Secretary or Assistant Secretary as may be designated
by him. He shall approve the sentence or such part, amount, or
commuted form of the sentence as he sees fit, and may suspend the
execution of any part of the sentence as approved by him.] In any
case in which the sentence provides for the dismissal of a commis-
sioned officer, cadet, or midshipman, that part of the sentence pro-
viding for dismissal may not be executed until approved by the Sec-
retary concerned or such Under Secretary or Assistant Secretary as
may be designated by the Secretary concerned. In such a case, the
Secretary, Under Secretary, or Assistant Secretary, as the case may
be, may commaute, remit, or suspend the sentence, or any part there-
of, as he sees fit. In time of war or national emergency he may
commute a sentence of dismissal to reduction to any enlisted grade.
A person so reduced may be required to serve for the duration of
the war or emergency and six months thereafter.

(¢) [No sentence which includes, unsuspended, a dishonorable or
bad-conduct discharge, or confinement for one year or more, may
be executed until affirmed by a Court of Military Review and, in
cases reviewed by it, the Court of Military Appeals.] (1) If appel-
late review is not waived or withdrawn under section 861 of this
title (article 61), that part of a sentence extending to death, dismis-
sal, or a dishonorable or bad-conduct discharge may not be executed
until there is a final judgment under this chapter as to the legality
of the proceedings (and with respect to death or dismissal, approval
under subsection (a) or (b), as appropriate). A judgment as to legality
of the proceedings is final in such cases when review is completed by
a Court of Military Review and—

(A) the accused does not file a timely petition for review by
the Court of Military Appeals and the case is not otherwise
under review by that Court;

(B) such a petition is rejected by the Court of Military Ap-
peals; or :

(C) review is completed in accordance with the judgment of
the Court of Military Appeals and—

(i) a petition for a writ of certiorari is not filed within
the time limits prescribed by the Supreme Court;

(it) such a petition is rejected by the Supreme Court; or

(i) review is otherwise completed in accordance with the
Judgment of the Supreme Court.

(2) If appellate review is waived or withdrawn under section 861
of this title (article 61), that part of a sentence extending to dismis-
sal or a bad-conduct or dishonorable discharge may not be executed
until review and action thereon is completed under section 864 of
this title (article 64). Any other part of a court-martial sentence may
2(»:_ ordered executed by the convening authority when approved by

im.



58

(@) [All other court-martial sentences, unless suspended or de-
ferred, may be ordered executed by the convening authority when
approved by him. The convening authority may suspend the execu-
tion of any sentence, except a death sentence.] The convening au-
thority may suspend the execution of any sentence or part thereof,
except a death sentence.

* * * * * * *

§ 876a. Art. 76a. Leave required to be taken pendihg review of cer-
tain court-martial convictions ‘

Under regulations prescribed by the Secretary concerned, an ac-
cused who has been sentenced by a court-martial may be required
to take leave pending completion of action under this subchapter if
the sentence, as approved under section [864 or 865 of this title
(article 64 or 65) by the officer exercising general court-martial ju-
risdiction] 860 of this title (article 60), includes an unsuspended
dismissal or an unsuspended dishonorable or bad-conduct dis-
charge. The accused may be required to begin such leave on the
date on which the sentence is approved [by the officer exercising
general court-martial jurisdiction] under section 860 of this title
(article 60) or at any time after such date, and such leave may be
continued until the date on which action under this subchapter is
completed or may be terminated at any earlier time.

* * * * * * *

Subchapter X—Punitive Articles

Sec. Art.

8717. 77. Principals.

878. 78. Accessory after the fact.

879. 79. Conviction of lesser included offense.

880. 80. Attempts.

881. 81. Conspiracy.

882. 82. Solicitation.

883. 83. Fraudulent enlistment, appointment, or separation.

884. 84. Unlawful enlistment, appointment, or separation

885. 85. Desertion.

886. 86. Absence without leave.

887. 87. Missing movement.

888. 88. Contempt toward officials.

889. 89. Disrespect toward superior commissioned officer.

890. 90. Assaulting or willfully disobeying superior commissioned officer.

891. 91. Insubordinate conduct toward warrant officer, noncommissioned offi-
cer, or petty officer.

892. 92. Failure to obey order or regulation.

893. 93. Cruelty and maltreatment.

894. 94. Mutiny or sedition.

895. 95. Resistance, breach of arrest, and escape.

896. 96. Releasing prisoner without prior authority.

897. 97. Unlawful detention.

898. 98. Noncompliance with procedural rules.

899. 99. Misbehavior before the enemy.

900. 100. Subordinate compelling surrender.
901. 101. Improper use of countersign.

902. 102. Forcing a safeguard.

903. 103. Captured or abandoned property.
904. 104. Aiding the enemy.

905. 105. Misconduct as prisoner.
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Sec. Art.

906. 106. Spies.

907. 107. False official statements.

908. 108. Military property of United States—Loss, damage, destruction, or
wrongful disposition.

909. 109. Property other than military property of United States—Waste,
spoilage, or destruction.

910. 110. Improper hazarding of vessel.

911. 111. Drunken or reckless driving.

912. 112. Drunk on duty.

91%2a. 112a. Controlled substances.

* * * * * * *

§912a. Art. 112a. Controlled substances

Any person subject to this chapter who wrongfully uses, possesses,
manufactures, distributes, imports, exports, or introduces into an in-
stallation, vessel, vehicle, or aircraft used by or under the control of
the armed forces opium, heroin, cocaine, amphetamine, lysergic acid
diethylamide, methamphetamine, phencyclidine, barbituric acid,
marijuana, or any compound or derivative thereof or any other drug
or substance that is listed in Schedules I through V of section 202 of
the Controlled Substances Act (21 U.S.C. 812), or in any schedule of
controlled substances issued by the President, shall be punished as a
court-martial may direct.

* * * * * * *

Subchapter XI-—Miscellaneous Provisions

* * * * * * *

§ 936. Art. 136. Authority to administer oaths and to act as notary

(a) The following persons on active duty may administer oaths
for the purposes of military administration, including military jus-
tice, and have the general powers of a notary public and of a
consul of the United States, in the performance of all notarial acts
to be executed by members of any of the armed forces, wherever
they may be, by persons serving with, employed by, or accompany-
ing the armed forces outside the United States and outside the
Canal Zone, Puerto Rico, Guam, and the Virgin Islands, and by
other persons subject to this chapter outside of the United States:

(1) All judge advocates [of the Army, Navy, Air Force, and
Marine Corps].

[(2) All law specialists.]

L[®] (¥ All summary courts-martial.

L@)] (¥ All adjutants, assistant adjutants, acting adjutants,
and personnel adjutants.

[5] &) All commanding officers of the Navy, Marine
Corps, and Coast Guard. :

[(6)] (5) All staff judge advocates and legal officers, and
acting or assistant staff judge advocates and legal officers.

L(NJ (&) All other persons designated by regulations of the
armed forces or by statute.
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(b) The following persons on active duty may administer oaths
necessary in the performance of their duties:
(1) The president, military judge, trial counsel, and assistant
trial counsel for all general and special courts-martial.
(2) The president and the counsel for the court of any court
of inquiry.
(8) All officers designated to take a deposition.
(4) All persons detailed to conduct an investigation.
(5) All recruiting officers.
(6) All other persons designated by regulations of the armed
forces or by statute.
(¢c) No fee may be paid to or received by any person for the per-
formance of any notarial act herein authorized.
(d) The signature without seal of any such person acting as
notary, together with the title of his office, is prima facie evidence
of his authority. ’

* * * * * * . *

CHAPTER 79—CORRECTION OF MILITARY RECORDS

* * * * * * *

§ 1552. Correction of military records: claims incident thereto

(a) * k%
() With respect to records of courts-martial and related adminis-
trative records pertaining to court-martial- cases tried after May 4,
1950 of this title, the action under subsection (a) may extend only
to—
(1) correction of a record to reflect actions taken by reviewing
authorities under chapter 47 of this title; or
(2) action on the sentence of a court-martial for purposes of
clemency. :

§ 1553. Review of discharge or dismissal

(a) The Secretary concerned shall, after consulting the Adminis-
trator of Veterans’ Affairs, establish a board of review, consisting
of five members, to review the discharge or dismissal (other than a
discharge or dismissal by sentence of a general court-martial) of
any former member of an armed force under the jurisdiction of his
department upon its own motion or upon the request of the former
member or, if he is dead, his surviving spouse, next of kin, or legal
representative. A motion or request for review must be made
within 15 years after the date of the discharge or dismissal. With
respect to a discharge or dismissal adjudged by a court-martial case
tried after May 4, 1950 the action under this subsection may extend
only to a change in the discharge or dismissal for purposes of clem-
ency. -

(b) A board established under this section may, subject to review,
by the Secretary concerned, change a discharge or dismissal, or
issue a new discharge, to reflect its findings.

* * * * * * *
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TITLE 28—JUDICIARY AND JUDICIAL
PROCEDURE

* * * * * * *

PART IV—JURISDICTION AND VENUE

CHAPTER 81—SUPREME COURT

Sec.

1251. Original jurisdiction.

1252. Direct appeals from decisions invalidating Acts of Congress.
1253. Direct appeals from decisions of three-judge courts.

1254. Courts of appeals; certiorari; appeal; certified questions.
1255. Repealed.

1256. Repealed.

1257. State courts; appeal; certiorari.

1258. Supreme Court of Puerto Rico; appeal; certiorari.

1258. Court of Military Appeals; certiorari.

* *® L] * * * *

§1259. Court of Military Appeals; certiorari
Decisions of the United States Court of Military Appeals may be
reviewed by the Supreme Court by writ of certiorari in the following
cases:
(1) Cases reviewed by the Court of Military Appeals under sec-
tion 867(b)1) of title 10.
(2) Cases certified to the Court of Military Appeals by the
Judge Advocate General under section 867(b)(2) of title 10.
(3) Cases in which the Court of Military Appeals granted a
petition for review under section 867(b)(3) of title 10.
(4) Cases, other than those described in paragraphs (1), (2),
and (3) of this subsection, in which the Court of Military Ap-
peals granted relief.

PART V—PROCEDURE

* * * * * * *

CHAPTER 133—REVIEW—MISCELLANEOUS PROVISIONS

* * * * * * *

§ 2101. Supreme Court; time for appeal or certiorari docketing;
stay

* * * * * * *

(&) The time for application for a writ of certiorari to review a de-
cision of the United States Court of Military Appeals shall be as
prescribed by the rules of the Supreme Court.

MILITARY JUSTICE AMENDMENTS OF 1981
Public Law 97-81 (95 Stat. 1085)

* * * * * * *
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EFFECTIVE DATES

SEc. 7. (a) The amendments made by this Act shall take effect at
the end of the sixty-day period beginning on the date of the enact-
ment of this Act. ,

(b)X1) [The amendments made by section 2 shall apply to each
member whose sentence by court-martial is approved on or after
the effective date of such amendments under section 864 or 865 (ar-
ticle 64 or 65) of title 10, United States Code, by the officer exercis-
ing general court-martial jurisdiction.] The amendments made by
section 2 shall apply to each member whose sentence by court-mar-
tial is approved on or after January 20, 1982—

(A) under section 864 or 865 (article 64 or 65) of title 10,
United States Code, by the officer exercising general court-mar-
tial jurisdiction under the provisions of such section as it exist-
ed on the day before the effective date of the Military Justice
Act of 1983; or

(B) under section 860 (article 60) of title 10, United States
Code, by the officer empowered to act on the sentence on or after
the effective date of the Military Justice Act of 1983.

* * * * * * *
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